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PREFACE. 



Veby little preface is required for this work. The dif- 
ficulty of arrangement has been considerable, owing to 
the attempt to kill two birds with one stone — ^to produce 
a book intelligible to the lay public, and at the same 
time interesting to the legal profession. The separation 
of portions into notes and appendices is designed to 
effect this object as well as may be. 

I have to thank a number of friends who have given 
me the benefit of their criticisms and suggestions, 
whereby the constructive portion of the work has been 
greatly helped. 

I have also to thank the Editor of the * Westminster 
Seview ' for permission to reproduce some portions of an 
article which I contributed to the July number of that 
periodical. 

0. F. B. 

8, New Square, Likooln's Inn, 
October 1886. 



NOTE. 



While this work was in the bands of the printer, the 
Annual Meeting of the Incorporated Law Society took 
place, and resolutions were passed at it, expressing distrust 
of Registration of Title in any form. This led to certain 
letters on the subject in the Times. In one of these, 
Mr. Arthur Arnold stated that the Free Land League 
and its supporters would be satisfied with nothing short of 
compulsory Registration of Title ; in another, Mr. Osborne 
Morgan drew attention to the Report of the Committee 
of 1878-9, of which he was chairman, declaring settle- 
ments to be the principal impediment to registration : 
and in a third, Mr. R. H. Holt, citing the high authority 
of Lord Selborne, urged that compulsion in some form 
would be necessary to success. 

That my faith in Registration of Title is not due to 
ignorance of the serious dangers and disastrous con- 
sequences that have attended its adoption hitherto, will 
appear from pages 27 to 34 : objections to compulsion are 
detailed at pages 3, 42, and 50, and in Cap. IV., Sec. 1, will 
be found $ plan for introducing registration without it: 
also reasons are given at page 22 and in Appx. II. for 
believing that settlements are not properly chargeable 
with complicity in our failures. 

C. F. B. 



CONTENTS. 



PAOB 

List of Abbbeyiateb Bjsfebbhoes viii 



CHAPTER I. 

THE AUTHOB'B REASONS FOB ADDBB8SINQ THE 

GENl^BAL PUBLIC 1 

CHAPTER II. 

STATEMENT OF THE LEADING FACTS OF THE CASE, 

AND INQUIBY AS TO THEIB CAUSES .. .. 6 

1. The Natubb of thb Pboblsm to be bolted .. .. 6 

2. Short Explanation of Bbgistbation of Title as 

APPLIED TO Land .. .. .. .. .. .. 9 

8. Attempts to establish Begistbation of Title in 

England and Ibeland haye failed .. .. .. 11 

4. Begistbation of Title has succeeded in the Aus- 

tbalasian colonies 13 

5. how can this contbast be explained? 14 

(a) The suggestion that our failure is due to unavoidable 

circumstanoes 15 

(&) The suggestion considered and found uuBatisfactory .. 17 

(o) Hitherto unsuspected cause of the contrast, an organio 

difference in the two systems adopted 25 

6. Betiew of Chapteb, and Statekent of a oomfulsobt 

Scheme that has been suggested .. .. .. 40 



VI 



CONTENTS. 



CHAPTER III. 

PRINCIPLES UPON WHICH AN IMPROVED REGISTRY 
SYSTEM SHOULD BE BASED .. .. 

1. '* Indefeasible " ob *' Absolute" Title is not to be 

AIMED at: ^' Guabanteed " Title IS all that can be 

OJT JT IS BED •* #• •• .* •• •• •• 

2. The Guabantee Fund 

3. The Office of Registbab will not be judicial in any 

OJfiMBfi •• .* «• •* *• •• *• •. 

4. BOUNDABIES should BE QUABANTEED 

5. Adoption of the System should be yoluntaby in the 

WIDEST acceptation OF THE TEBM. AnD, HEBBIN, OF 
•SOLIOITOBS .. 

6. Pbescbiftion and Limitation should bemain .. 

7. Liability of the Guabantee Fund defined .. 

8. Recognition of Tbusts 

9. Negotiable Mobtgages 

10. Veby Shobt Leases may be admitted to the 

xvEGIBTEB •• •• *• .. *• •• •• 

11. Genebal Rules .. .. .. .. .. ,. 

12. Publicity avoided— Bankebs' Mobtgages 

13. Metbopoutan ob Local Registbies 

14. Application to Copyholds 



FAGB 



44 



44 
47 

48 
48 



50 
56 
57 
61 
61 

62 
63 
64 
64 
64 



CHAPTEE IV. 



POINTS OF PRACTICE 65 

1. How TO PBOOUBE TiTLES TO BE PLACED ON THE 

Registbb .. .. .. .. .. .. .. 66 

2. How TO BEl?AiN Estates once Registebed .. .. 71 

3. How TO pbovide a Guabantee Fund 74 



CONTENTS. 



Vll 



CHAPTER V. 



FINANCE 



SoALB OF Fees — Gross Expenses — Gross Beoeipts and Sub- 
plus — Inauguration Expenses — Stampinq Doouments. 



PAGE 



77 



CONCLUSION 

SUMMARY OF ADVANTAGES .. 



86 



90 



APPENDICES. 



I. Praotioal Bebults of Beqistration of Title in 

^AUSTRALASIA •• •• ,• «• *• ■• ■• t7^ 

II. Colonial Experience of Beqistration of Settled 

Estates 96 

III. Leoiblative SuooEsnoNs, iNOLUDiNO the Outline of a 
Plan for pERMiTTiNa Unregistered Dbaungs with 
Begistered Estates, and for guaranteeing the due 
performance of trusts .. 99 

lY. The Prussian Begistbt of Title 105 

y. Emplotment of Solicitors -vor the Examination of 

JLITLES.. .* «. .. •* «• •• .f Xlo 

VL Maps, Descriptions, and Boundaries 118 

VII. The Begistrar's Duties 122 

VIII. Beqistration of Title to Copyholds 124 



' --v*^ 



^urimmmm'm 



^^f^m^-ww^ 



'U'JJ ilwi^^^^^W WU. U1IW.J 



( viii ) 



LIST 



OF 



ABBREVIATED REFERENCES. 



1870. 

1872. 

1878, 1879. 

1881. 

1882, 1884. 



PARLIAMENTARY PAPERS. 

Report, Evidenoe, and Appendix of the Land Transfer 
Commission, appointed 1868. Price Is, lOd, 

Return on Registration of Title in the Australasian 
Colonies. Price 29. 6^^. 

Report, Evidence, and Appendix of the Select Com- 
mittee on Land Titles and Transfer. Prices about 
89. each. 

Further Return on Registration of Title in the Aus- 
tralasian Colonies. Price 29. 2d, 

Returns as to the Land Registry (Id,), 



Wolstenholme. 



Holt. 
Torrens. 



Statement. 



Land Transfer. 



OTHER WORKS. 

Paper read before the Juridical Society, March 10, 
1862, by Mr. E. P. Wolstenholme, Jur. Soo. 
Papers, vol. ii. p. 583. 

Land Transfer Act, 1875. Price 78.^. 

Essay on Transfer of Land by Registration of Title, 
by the late Sir Robert Torrens, E.C.M.G. Cassells, 
price Gd, 

A Statement on the Land Laws, published by the 
Council of the Incorporated Law Society. Spottis- 
woode, price l9., 1886. 

Published by order of the Bar Committee. Butter- 
worths, price l9., 1886. 



REGISTRATION OF TITLE TO LAND. 



CHAPTER I. 

THE AUTHOR' 8 BEA80N8 FOB ADDRESSING THE 

GENERAL PUBLIC, 

Mt excuse for asking the general public to consider the 
following somewhat detailed statement is twofold* 1. Little 
improvement can ever be expected until they take the 
matter up intelligently ; and 2. By not doing so they are 
at the present juncture exposing themselves to a very 
great risk. 

As to 1. The great fact in connection with the subject 
— before which all other facts are insignificant — is that 
registration of title has succeeded in Australia and has 
failed in England. Introduced into England in 1862, and 
amended again in 1875, it has been voluntarily adopted 
only by an almost inconsiderable number of landowners 
(about 500), and what is more, has proved very unsatis- 
factory to many of the small number who have tried it. 
Introduced into South Australia in 1857, it achieved a 
success so rapid and so thorough that it has been adopted 
throughout the length and breadth of the Australian 
continent including Tasmania, and in New Zealand ; in all 
of which places its popularity has been so marked as not 

B 



2 APATHY OF THE PUBLIC. [Cap. I. 

only to induce other British communities (as British 
Columbia and Fiji), but even foreign nations, as Iowa, 
U.SA., and the French colony in Tunis, to adopt it 
likewise. Further particulars illustrating this remarkable 
contrast will be found later on, coupled with various 
explanations of it that may be suggested; but for the 
present I wish to point out one single fact, from which it 
will appear how apathetic the general English public has 
been in comparison with the general public in the colonies 
in this matter. Within eighteen months of the passing 
of the South Australian " Real Property Act " — that is, 
before any one could possibly know from experience 
whether it was going to be successful or not — there were 
more than 1000 applications to register titles under it 
(1870, p. 112) — more than one out of every 100 of the 
population of the colony at the time (in 1855 it was not 
more than 80,000, see 1879, No. 1931). On the other 
hand, when registration was introduced into England in 
1862, the number of titles actually registered in the first 
two years and two months was 16, and the acme, the 
zenith of our success, was 105 titles registered in 1866. 
Comparing the populations of the two countries^ it appears 
that if the English public had come forward as the 
Australians did, we should have had here 200,000 applica- 
tions or thereabouts in the first eighteen months. No 
doubt some allowances should be made for owners of 
copyholds, to whom the Act does not apply, and owners of 
settled estates, who are nervous, and the smaller number of 
landowners per head of the population ; but no reasonable 
estimate of these allowances will explain the drop from 
200,000 to 16, or to 60, or 600 either, supposing the appli- 
cations had reached even those, to us, stupendous figures. 
Nor is positive testimony wanting to bear out the evidence 
of figurea Lord Thring, one of the originators of the 
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Registration scheme, says, "I do not believe anybody 
cares much one way or the other about it. That the 
public do not care about the subject I have not the least 
doubt " (1879, Nos. 70, 72). Mr. R. R. Dees, a member 
of the Council of the Incorporated Law Society, having 
over forty years' experience of conveyancing among all 
classes, says, " They do not appear to consider it at all. 
I do not think that owners of property generally are 
paying much attention to it " (1879, Nos. 782, 785). 

Not one householder in a hundred has ever heard of 
the Land Registry, or even taken the trouble to ask 
whether such a place exists. 

In view of these facts, it would appear that if English 
people want to have the success the Australians have 
had, they must, in the first place, do as the Australians 
did — study the subject, make up their own minds, carry 
a measure, and back it up afterwards. 

As to 2. Many persons of experience * now believe 
that the cause of failure hitherto has been that the 
adoption of the system has been left to the voluntary 
choice of individual landowners, and that nothing short of 
compulsion will ever cause registration of title to be 
adopted eflTectively here : and this being so, it seems very 
likely that some scheme for bringing all titles com- 
pulsorily under the operation of a new Registry Act will 
be brought forward, and presently be passed. I wish to 

♦ The late Registrar, Mr. B. S. FoUett, Q.O. (1878, Nos. 11, 86) ; 
Mr. V7. Barber, Q.O. (1879, No. 952) ; the present chief of the Registry 
OfiSoe, Mr. Holt (1878, Nos. 934, 977); several experienced solicitors who 
take an interest in the subjec1>— Mr. B. J. L. Fiere (1878, No. 1084) ; Mr. 
W. H. Bosanqnet (1878, No. 2082); Mr. V7. Bartlett (1878, No. 3261); 
Mr. V7. J. Farrer (1879, Nos. 1260, 1353, 1384) ; the Surveyor-General of 
the Registry, Col. Leach (1878, No. 3586); and last, but not least, the 
originator of the Australian system, Sir R. Torrens (1878, No. 3160, and 
**Torren8,*'pp.44, 53). 

B 2 



4 RISKS OP COMPULSION. [Cap. I. 

speak with the greatest respect of those who hare declared 
themselyes in favour of such a measure. I am sure that 
they are, for the most part, fully alive to the objections 
which can be urged against it, and which I shall take 
occasion to point out (see pp. 42, 50). I think, too, that 
some of them have come to their present opinion with 
reluctance, and chiefly owing to despair of effecting the 
desired improvement by milder methods. These, at least, 
will not quarrel with me for urging upon landowners the 
need of considering what the alternatives before them 
really mean. Now considering that our registry has 
never yet succeeded in giving uniform satisfaction to 
those who use it, that such improvements as are now 
proposed are not founded on any successful experience, 
but are mere experiments, and that it is by no means 
clear that the system is a desirable one for all classes 
of property in this country, it seems not altogether 
impossible that by the universal compulsory imposition 
of such a system the old fable of the frogs and their 
king would receive a fresh and very lively illustra- 
tion. Disappointed with the ineffectual sway of King 
Log, some of us are now praying for a more energetic 
rule. Should the prayer be granted, and the new 
monarch prove to be King Stork, his regime would pro- 
bably be brief, it is true, but ever so short a duration of 
it might easily su£Bice to ruin many individuals, and 
further, its overthrow would probably involve what I can 
only regard as a great public calamity — ^namely, the 
putting off for a long time of all attempts to amend or 
improve the system. It behoves landowners therefore to 
look to themselves, and see that they are not led into a 
position which will tend to still further depreciate the 
selling value of a kind of property which is quite suffi- 
ciently unmarketable already. 
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*' It can hardly be denied that any proposal to force registra- 
tion of titles on landowners demands serious attention. The 
experience afforded by the failure of the attempts which have 
hitherto been made in England to induce landowners voluntarily 
to accept registration of title is enough to show that the intro- 
duction of compulsory registration would be an undertaking of 
no ordiaary difficulty, and perhaps for a politician of no ordinary 
risk. The evidence given before the Boyal Commissioners of 
1868 and Mr. 0« Morgan's Committee completely disposes of all 
such explanations as the ' hostility of solicitors.' There can be 
no doubt that if either the Act of 1862 or the Act of 1875 had 
been made compulsory, it would have prbved to be an intolerable 
public nuisance ; that it would have effected an almost complete 
obstruction of business ; that it would have provoked a formida- 
ble burst of rage and indignation ; and that it would have been 
repealed in the very next session of Parliament." — 'Land 
Transfer,' pp. 81, 82. 

I hope these two preliminary reasons may be enough to 
impress upon anybody interestel in land or houses — 
whether leaseholder, freeholder, or beneficiary under a 
settlement — ^the need of forming an opinion for himself 
on the matters hereinafter set forth. 
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CHAPTER II. 

A STATEMENT OF THE LEADING FACTS OF THE CASE, 
AND AN INQUIRY INTO THEIR CAUSES. 

1. — The Nature of the Problem to be solved* 

What is the complaint that competent critics make 
against our present system of land transfer ? 

Is it that landowners are insecure ? No. 

Is it that purchasers are ejected ? No. 

Or that they have unexpected money claims made upon 
their land, for which they have no redress ? No. 

Is it that mortgages are often found to be worthless? 
No. 

Is it even that the boundaries of estates are constantly 
being disputed ? No. 

Whatever general impressions may be prevalent to the 
contrary, experience will be found to corroborate this statement, 
which is founded on the Eeport of 1870 (p. xx, para. 48). The 
whole matter of security, as distinguished from expense and 
delay, will be found well summed up in ' Land Transfer ' (pp. 68, 
and 68-78), where it is made to appear by the strongest 
evidence that the safety afforded by the ordinary practice is, to 
purchasers on sales, absolutely perfect ; and that even as regards 
mortgagees, losses through deliberate fraud are rare, their losses 
being chiefly due to certain mistaken doctrines of equity (there 
is authority for a harder term), originally intended for their 
protection, and with which the practice of conveyancing has 
nothing whatever to do. 

What then is the complaint ? 
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It is something of this sort. That, although land is 
really about as safe a thing to deal with as anything else, 
yet that this safety, instead of being proclaimed by 
competent authority, may constantly require to be proved 
by a difficult and costly process, to be repeated with 
useless labour and wearisome monotony every time a 
property is dealt with. 

This process is called Proof of Title, and is nothing 
more or less than a little history, seldom more than 
forty years old, often not so much, by which the owner of 
property shows that there have been no questionable 
dealings with it for a considerable time back. A 
purchaser of land has a right to demand this of his 
vendor, and therefore he usually does demand it. He 
could hardly be advised not to do so. It is no answer to 
this to say that goods are bought and sold without any 
such formalities ; for though the law of title to land is 
similar to the law of title to goods, yet there exists a 
great practical difference. As a matter of law, if either 
land or goods are wrongfully sold by a pretended owner, 
the real owner is entitled (as a rule) to recover the 
property afterwards, even from the innocent purchaser. 
But as a matter of fact, a real owner of stolen goods, 
however clear his title may be, can rarely if ever trace his 
lost property when it has passed through two or three 
hands, and thus it is that (as a rule) purchasers of goods 
run no risk by buying without inquiry as to their vendor's 
titles. A real owner of stolen land, however, has no diffi- 
culty at all in tracing his property, he merely has to come 
to the land, and demand possession, showing his title. 
This is one out of two or three reasons that may be given 
for the greater need of caution in buying land than in 
buying goods. 

Persons accustomed to the transfer of. stock often 
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ask what reason can be given why land should not 
be transferred as easily as stock is, by an entry in a 
register. 

Two special difficulties in the way of thus transferring 
land can be easily stated. 

For one thing, there never can be any doubt about the 
description of a sum of stock : if A has been for fifty years 
the registered owner of a sum of lOOOZ. Consols, and he 
then sells it to B, there can be no doubt that B will obtain 
exactly whcU he wants if his name is put in place of A's on 
the register. But if A has been for fifty years the registered 
owner of the " Hill estate," and he sells it to B, it is not 
at all clear that B will get exactly what he wants by 
having his name entered in place of A's on the register. 
For the boundaries of "estates" are constantly being 
changed, by accident, by encroachment, by straightening 
of fences, by exchange, by outlying purchases ; and when 
B consults the registered description of A's property he 
will find perhaps that the very portion of the present 
'^ Hill estate " that he is most anxious to have, is not 
included in the registered title at all, but has been 
acquired in some informal way, since A was registered. 
Another difficulty is this. Mistakes must be expected 
sometimes. Now if a mistake is made in the register of 
stock, whereby some other person becomes (as he may) 
absolutely entitled to A's lOOOZ. Consols, A will neverthe- 
less be perfectly consoled for his loss if another lOOOZ. 
Consols are bought and placed in his name. He would 
hardly be so satisfied if for a similar cause he found 
himself expelled from his home in '* the Hill," and by way 
of compensation was oflTered "the Valley" (of the same 
worth) to make up for it. 

I do not say that there is no way of removing these 
difficulties and certain others that might be mentioned, 
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because I tbink there is, but they form a sufficient answer 
to persons who cannot see any greater difficulty in the 
registration of land than in the registration of stock. 



2. — Short Explanation of Eegistration op Title as 

APPLIED TO Land. 

The following description (for clearness sake) follows 
the simplest lines. The difficulties that arise in compli- 
cated cases will be dealt with later on. 

Suppose I offer to sell you a house. The important 
question for you is — is it mine to sell? Where the 
title is not registered, all you can do to satisfy yourself 
is to peruse a number of documents I show you, to 
judge of their genuineness, their interpretation, their 
binding force : to inquire whether the history of succes- 
sive dealings which they disclose is in accordance with 
what the neighbours remember of actual occurrences. 
When all this is done, the conclusion will be something 
of this sort : — 

In the absence of forgery and fraud, and probably con- 
spiracy of a kind hardly to be met with in real life, and 
unless the legal advisers of several persons have over- 
looked faults with a persistence and unanimity scarcely 
more credible than creditable, I, the vendor, am now 
entitled to all the interest in that house which some 
gentleman who purported to sell the property some thirty 
or forty years ago possessed at the time of such sale : 
this being the case, it is so very unlikely that any matters 
impugning hia right so to sell could now be raked up, 
that the chance of their existence may be neglected. An 
expensive and tedious process, and rather cold comfort at 
the end of it. But experience shows that it is enough. 
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If then I execute a proper deed and deliver it to you, 
you may practically rely on it that the property is 
yours. 

But if my title is registered, I hand you merely a 
certificate of title. You read this and compare it with 
the actual register of which it is a copy. If all is 
correct, it will inform you in so many words and no more 
that I am the absolute owner of the house in question : if 
you act in good faith upon that, you are secured against 
every claim. Your name is then entered in the Register 
in place of mine, and by that act the property becomes 
legally vested in you. 

The establishment of a registry of title requires pro- 
vision to be made for a preliminary series of operations 
for registering titles in the first instance (known in 
Australia as "bringing the land under the Act," and 
which I shall call, for shortness, "First Registration"), 
and a set of rules for regulating all subsequent transac- 
tions with registered land (Registered Transfers). 

In First Registration the method is shortly this : The 
registrar receives an application containing a description 
of land and proof of the applicant's title to it, such as 
would be furnished to a purchaser on a sale. The 
registrar examines these and makes inquiries, similar 
to those ordinarily made by purchasers, and when all is 
satisfactory he registers the applicant accordingly. 

In Registered Transfers the registrar receives an 
order * desiring him to register somebody else in place of 
the registered owner. He satisfies himself that the order 
comes from (or has the approval of) the registered owner, 

* Both in England and in Australia these orders are called Instrumeuts 
of Transfer, and are worded as if they were conveyances. But for 
Registry purposes they are merely orders, and I prefer to caU them by 
that name. 
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cancels the old entry, and makes the new one accordingly. 
Thus the ownership account is kept always posted up 
to date. 



3. — Attempts to establish Ebgistration op Title 
IN England and Ireland have failed. 

For more than thirty years past, leading members 
of both branches of the legal profession, including no less 
than five Lord Chancellors — Lords Westbury, Cranworth, 
Hatherley, Selbome, and Cairns — have been actively 
engaged in attempts to get over the difficulties above 
mentioned, and to establish a system of registration 
of title to land analogous to the register of ships or 
of stock. 

In 1862 the first English Begistration Act (Lord West- 
bury's — 25 and 26 Vict. cap. 53) was passed. Under its 
provisions, any freeholder or leaseholder for a substantial 
period, could apply for the registration of his title. In 
1863, 8 titles were registered ; in 1864, 8 ; in 1865, 48 ; 
in 1866, 105 ; a slow but steady rise in four years, 
indicating that landowners and their advisers were not 
disinclined to give the system a trial — especially when we 
consider that the scheme was quite new, little known, and 
imperfectly understood. Nevertheless, the scheme failed. 
After 1866 the applications fell off: then several titles 
were removed from the register. In 1870 the number 
of titles registered in the year only amounted to 29; 
in 1875 the total was 4 (1882). In 1868 a Koyal 
Commission had been appointed to inquire into the 
causes of failure, and in accordance with their recom- 
mendations another Act was drawn up — " The Land Trans- 
fer Act, 1875," 38 and 39 Vict. cap. 87 (Lord Oaims's), 
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whereby it was confidently hoped that the system might 
be made to work better. How far that hope has been 
fulfilled may be judged from the fact that only 113 titles 
have been registered under it altogether (down to 23rd 
December, 1885, *Land Transfer,' p. 61, n.). Another 
coroner's jury, ia the shape of a Select Committee of the 
House of Commons (Mr. 0. Morgan's Committee) sat 
upon this second fatality in 1878-1879. Their verdict 
was, " Death from force of circumstances " ; and so the 
matter has been allowed to rest ; and though registration 
of title is admitted on many hands * to be the most 
perfect system in theory, yet many high authorities have 
nevertheless come to doubt whether it can ever be estab- 
lished in England at all. 

The late Mr. J. Williams, Q.C., says," To my mind the thing 
is obvionsly impracticable. I am sorry, because at one time of my 
life I was very amdons that such a scheme should be brought 
into use in England, as I know that it succeeds perfectly well 
in the colonies. At one time it was my anxious desire, if 1 
possibly could, to help in the framing of a scheme of land 
registration, but the obstacles were so many, especially at the 
begiDning, that I could not see my way to it. I have come to 
that conclusion with regret, but it is a conclusion to which I 
have deliberately come." " I do not think it possible to accom- 
modate the registration of titles to all the transactions that persons 
require in a highly civilised state of society " (1878, Nos. 890, 
394-end, 760). Mr. E. P. Wolstenholme says, " I am against 
registration of title altogether ; if you are to have registration 
of title, I do not know that there can be a better scheme than 
Lord Caims's Act. I thought that it would never answer the 
everyday purposes of landowners and persons who want to 



. * The late Mr. J. Williams, Q.C. (1878, No. 424), Mr. W. Barber, 
Q.O. (1879, No. 907), and of course Lord Cairns, Lord Thring, Mr. B. 8. 
J'ollett, Q.C., Mr. R. H. Holt, Col. Leach, Sir R. Torrens, and Sir A. 
Blyth, passim. 
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mortgage and sell ** (1878, Nos. 2468, 2464, see also No. 1397 
—Mr. H. T. Young— and 1879, No. 303— Mr. Clabon). 

Many others too, as we have seen (p. 3), have come to 
think that if registration of title is ever to be established, 
nothing but compulsion will ever establish it. 

For Ireland an Act similar to Lord Westbury's English 
Act was passed in 1865 ("The Eecordof Title Act (Ireland)," 
28 and 29 Vict. cap. 88). The success of this Act may 
be estimated from the following circumstance : — By the 
end of 1871 rather less than 500 titles had been regis- 
tered, while in 1879 the total seems to have reached only 
681. Mr, Macdonell, one of the recording officers under 
the Act, stated an unfavourable opinion on the system to 
Mr. 0. Morgan's Committee in 1879, and averred that if 
he were purchasing land himself he would not put his 
own title on his own register (see more fully 'Land 
Transfer,' pp. 27-31). No further reference will be made 
to the Irish experience, except in so far as it differs, or 
may be thought to differ, from the English, which it 
resembles so closely as to the main point. 

4. — Begistbation of Title has succeeded in the 

Australasian Colonies. 

What makes these failures all the harder to under- 
stand is that in the Australasian colonies a system gene- 
rally thought to be identical with our own— or at any 
rate with Lord Gaims's Act of 1875 — has been everywhere 
successful. 

Introduced into South Australia in 1857, by the late 
Sir Eobert Torrens, it achieved such a conspicuous success 
that it was adopted by Queensland in 1861, Tasmania in 
1862, Victoria and New South Wales in the same year^ 
New Zealand in 1870, and Western Australia in 1874, 



p 



14 THE FACTS AND THEIR CAUSES. [Cap. II. 

An account of some details of the working machinery 
of the Australian system may be found in Sir E. 
Torrens's Essay, pp. 18-26, and also in his evidence given 
to Mr. 0. Morgan's Committee, 1878 and 1879, and lately 
in speeches by the Hon. Sir E. C. Baker, late Attorney- 
General in South Australia, and others, reported in the 
* London Chamber of Commerce Journal,' December 1885, 
pp. 298-300. The effective results of the system are 
that all ordinary dealings can be conducted without 
professional help at a total expense beginning at five 
shillings for a mortgage, and averaging 11. for all trans- 
actions. Where a lawyer is employed, the charges seldom 
exceed three guineas, and as to expedition, the substance 
of a transaction is habitually got through in less than a 
day, sometimes in less than an hour. One to three days 
suffice usually for the completion of every formality, 
while the most elaborate transactions seldom occupy a 
week from beginning to end. 

As doubts are sometimes expressed as to the thorough- 
ness of the success of the system even in Australia, I have 
collected in an appendix (Appendix L, p. 92) some of 
the experiences related by colonial authorities. 

5. — How CAN THIS OONTBAST BE EXPLAINED? 

The facts juststated are little known, and even where 
known are app^l^ntly but little appreciated in England. 






See, for examples of such want of knowledge or appreciation 
in persons of distinction and large practical experience — 1878, 
No. 1413 (end), 2093, and 1879, No. 271 ; also " Arguments 
against registration of title," pp. 31-40 of the ^ Statement ' — 
which could hardly have been put forward by writers conversant 
with the Australian experience. This is pointed out in detail 
in an article of my own in the * Solicitor's Jdtirnal ' for March 
13, 1886, p. 816. 
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Hence many persons regard registration of title as a 
dream, and consider our failure to establish it a sufficient 
proof of its visionary character. The few, however, who 
recognise its practical utility have to face the difficulty 
of accounting for our failures ; and among these a habit 
has arisen of accountiog for them by reference to certain 
unavoidable circumstances in which England undoubtedly 
differs from the colonies, and which are supposed to render 
registration more difficult to introduce into this country. 

Occasion will be taken later on (p. 51) to notice a 
suggestion that has been made by some that our failure 
is in part due to the selfish opposition of solicitors. It 
is not appropriate here, for the colonists, by their own 
account, seem to have suffered a good deal from it, and 
so at the worst we are only quits with them on that score, 

" The solioitors opposed us very vigorously " (Sir R. Torrens, 
1878, No. 3112). ^ It was carried against their opposition by 
the general public opinion being in favour of it — was that so ? — 
yes'* (Su: A. Blyth, 1879, No. 1776). The leaders of the 
profession in Adelaide refused to countenance the new system. 
^'At first there was strong opposition by the profession" 
(1872, p. 47, middle, and p. 153, answer 4)i^ From Yictoria 
we learn that ''for years it had to be worked against the 
opposition of practising conveyancers " (1872, p. 96, answer 6). 
In Tasmania too it was ''distrosted and disliked by their 
legal advisers *' (1872, p. 186, upper part). 

(a.) The suggestion thai ourfailv/re is due to unavoiddkle 

drovmstcmees* 

These circumstances, as summed up by the Beport of 
the Committee of 1878-1879, are : 

i. The comparative facility with which Australian 
titles can be placed on the register in the first instance, 
owing to their recent origin in a definite Crown grant. 
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ii. The ease with which registered land can be described 
in Australia, owing to the Government survey upon which 
all grants are founded. 

iii. The prevalence in England of settlements, import- 
ing diflSculty into registered dealings. 

" In Australia the title to all land, instead of resting, as may 
be the case with us, upon an instrument of difficult construction 
or doubtful validity, starts with an unimpeachable grant from 
the Crown, following upon an official survey. The effect is to give 
every landowner two things which are the stumbling-blocks of 
English conveyancers, a perfect root of title to his property, 
and a trustworthy key to its identity." Again, *< If the law 
either recognised nothing but estates in fee simple, or gave the 
holder of land the same power of disposition " (only) ** that the 
holder of stock now enjoys, the registration of title would be as 
easy as the title itself would be simple. But to legislate for the 
registration of titles without, as a preliminary step, simplifying 
the titles to be registered, is to begin at the wrong end " (1879, 
Boport, pp. V. vi.). 

Besides these, the following other causes have been 
suggested. 

iv. That land is not so much the object of commerce 
(sale, mortgage, and lease) in this country as it is in the 
colonies, and so the advantage of easy dealing in the 
future is not tempting enough to induce the majority of 
landowners to incur immediate expense or inconvenience 
in order to obtain it. The trouble ia* certain, the benefit 
problematic (Mr. J. Williams, Q.O., 1878, No. 891). 

V. That, besides settlements, we have in England so 
many complicated '' easements " and other partial rights 
— way, drainage, support, light, air, mining, &c., that no 
registration system can cope with them (Mr. W. Barber, 
Q.C., 1879, Nos. 933-936 ; Mr. E. P. Wolstenholme, 1878, 
No. 2467). 
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yi. Sir B. Torrens joints out that registration is not 
altogether voluntary in the colonies; all Crown grants 
made subsequent to the establishment of the respective 
registries being placed on the register as a matter of 
law. Thus a large sample of registered land was 
quickly made in each colony from which other owners 
were advertised of the advantages of the system (1878, 
No. 8112). 

vii. That the failure of Lord Westbury's Act threw a 
blight over the whole thing, and so Lord Cairns's Act 
never had a chance (Lord Thring, 1879, No, 7). 

(I), The suggestion considered andfotmd unsatisfactory. 

Notwithstanding the high authority of the statement 
of the first three causes of failure, and the great weight 
of the opinions by which all the above "causes" are sup- 
ported,* every one of them seems open to serious ex- 
ception. Bespect for the above names requires that 
this assertion should be supported by the following some- 
what detailed observations on the several suggestions 
enumerated. 

As to No. i It appears on inquiry that the simple 
Australian title, " starting with an unimpeachable Grown 
grant," though commoner, no doubt, than such things are 
in England (1872, p. 153, ans. 5), is by no means so 
common an object as is usually supposed, 

K 

'* Many of the Australian titles, and those amongst the most 
valuable, date back sixty years or upwards" (the limit of an 
English marketable title was usually sixty years, which tenuis 



* The late Begistrar, Mr. B. S. FoUett, Q.G. (1878, Nos. 78-83) ; Mr. H. 
T. Tonng, President of the Incorporated Law Society (1878, Nos. 1414, 
1415) ; Mr. W. Barber, Q.G. (1879, No. 843) ; Lord Cairns (1879, Nos. 2865- 
2868) ; * Land Transfer/ pp. 88, 89. 
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now reduced to forty), ''and owing in part to nnakilful convey- 
anoing in the earlier days and in part to the frequency of deal- 
ings with land in new countries, complications and difficulties 
no less grievous than those which oppress the landed interest in 
this country had been superinduced on comparatiyely recent 
titles " (*Torrens,' p. 80). In South Australia (founded 1836), 
** it was astonishing to see the complications that even in a short 
time arise. I have had bundles of deeds of a most complicated 
character, and titles of a most indifferent sort." In New South 
Wales, founded as a penal settlement in 1788, " being a convict 
colony, grants of land in early days were given in a very extra- 
ordinary way " (Sir A. Blyth, 1879, Nos. 1807, 1867) ; and as 
might have been expected, <' many of the titles examined are 
very complicated " (1872, p. 3, last para.). " A title may originate 
in a Crown grant to X in 1795, followed by obscure half-obli- 
terated transfers to successive purcdiasers up to 1830 " (probably 
the date of the establishment of a deed registry), bankruptcy, 
or execution, or litigation may intervene, " or a pedigree traced 
through relations whose births, marriages and deaths in remote 
countries may be evidenced by various declarations, affidavits 
and certificates, all apparently authentic, but possibly fraudulent 
or mistaken." The applicant may have sold fifty detached or 
scattered allotments and apply for a titlerto the remainder ; ** the 
above details are not imaginary, having already come before the 
examiners " (1872, p. 89, new sec., 27 A). In Victoria, " many 
complicated titles have been put on the registry, and, although 
abstracts of title are not commonly so long here as in England, 
yet, from the very numerous dealings, and the lax conveyancing 
which prevailed in the earlier years of the colony, our examiners of 
titles have frequently had very difficult titles to deal with " (1872, 
p. 96, answer 5). In South Australia i^ain, '' difficulties and 
defects of title of course often exist, such as the difficulty of the 
constructions of many wills prepared by testators themselves or 
by non-professional persons, a practice which has largely obtained 
here " (1881, p. 6, bottom). In New Zealand, '^ titles complicated 
by wills, settlements, &c., are not unfrequent, and but few have 
been rejected " (1881 p. 99, answer 5), and yet no special dissa- 
tisfaction, rather the contrary (see next note), is reported in these 
complicated and difficult cases of initial registration. 

Again, it is rather difficult to follow the reasoning im- 
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plied in this suggestion. Even supposing all titles in 
England were a vast deal more difficult and complicated 
than any Australian title, it must be remembered that this 
circumstance, as it equally affects loth first registration 
and private transfer too, can hardly be cited as creating 
by itself an impediment to the transition from one system 
to the other, or as a reason for the reluctance of a people 
to incur any really unvoidable expense or trouble inci- 
dental to a change. So too in Australia ; just in propor- 
tion as simplicity of titles renders their first registration 
easy, in like proportion apparently would the ease of 
privately transferring them (due to the same cause) 
diminish the apparent saving of, and lessen the desire 
for, a change. ^' It strikes me the more complicated you 
have your dealings with land, the greater necessity there 
is for a system of registration of title *' (Lord Cairns, 
1879, No. 2870) ; and so the suggestion to a great degree 
fails to show why English landowners should have found 
the necessary effort of initial registration any harder to 
make than the colonists found it, considering the amount 
of trouble they were severally accustomed to on private 
investigations of title. It may be, however, that the ob- 
struction which the length of titles would otherwise place 
in the way of private transfer is mitigated in England in 
practice by methods which the registry has not yet been 
in a position to adopt in its investigations of title on first 
registration (how this might be accomplished in a new 
registry is considered in Chapter IV., p. 66, and Appendix 
v., p. 113) ; but this hardly ought to be put down as an 
" unavoidable circumstance." 

It is remarkable too that the colonial experience as fiEir as it 
goes is the exact opposite of the English conjecture on this head. 
*< Tasmania having now been settled for nearly sixty-seven years, 
the titles to property are in many cases long and intricate, and 

2 



20 THE FACTS AND THEIR CAUSES. [Cap. n. 

* 
not a few of these have passed through this office. I may add that 
it is precisely in these cases, where a bulky pile of deeds, liable 
to loss, and utterly unintelligible to the vulgar, entailing lengthy 
abstracts of title and heavy law charges on every dealing with 
the property, are exchanged for a simple certificate of title, that 
the greatest sense of relief is experienced by the landowner ^ 
(W. Tarleton, recorder of titles, 1872, pp. 136, 137) ; in short, in 
some respects age of titles is rather a help than a hindrance to 
their voluntary registration. 

Again, the Irish registry was started under circum- 
stances which minimised the effect of this difficulty (1879, 
No. 1962), if difficulty it be, and yet the Irish registry 
failed* The Landed Estates Court (established virtually in 
1849 for the sale of incumbered estates) was continually 
turning out clean, newly-created, indefeasible parliamentary 
titles, and it was specially provided (sec. 4) that a Court 
title might be registered without expense or trouble (1879, 
No. 2006). And yet it soon became almost a matter 
of course for purchasers of Court titles to fill up and 
sign a printed form of request, excluding the purchased 
property from the register (1879, No. 1999-2003; the 
reference is only for the fact). 

Further, if recent origin of titles (especially where 
coupled with simplicity of tenure and freedom from 
settlements) be a material feictor in assisting first regis^ 
trationsy how do we account for the strange fact that out 
of an enormous class of English titles (leaseholds) in 
which these characteristics prevail, only seventeen have 
yet been registered? ('Land Transfer,' pp. 37, and 61 note). 
For the idea entertained by many, notably by the late 
Mr. J. Williams, Q.C. (1878, No. 484), that registration, 
to be useful, must be universal, is not at all borne out by 
experience. For in the year 1881 (when the last 
Australian reports were received) less than one-third of 
the occupied land of New Zealand was under the system 



Cap. n.] AN EXPLANATION WANTED. 21 

(1881, p. 99), in Tasmania little over one-sixth (p. 158, 
middle), in Victoria less than one-eighth (p. 148, para. 5), 
in Western Australia little over one-ninth (p. 102), and at 
a former period in Tasmania, when the system was reported 
as well established and popular, less than one-twelfth was 
under the Act (1872, p. 136, bottom). Thus the general 
registration of leaseholds might have been a great success 
even if it had gone no farther. 

As to No. ii. The Australasian government survey as a 
help to registration is a pure invention of English people 
unacquainted with the fact that it was really one of the 
greatest impediments that had to be encountered. 

Sir Bobert Torrens, commenting upon the passage in 
the report of 1870 above quoted, says: **The official 
survey here referred to is so inaccurate, that it constituted 
the most serious difficulty we had to deal with in locating 
parcels and defining boundaries, there being in many 
cases no occupation, and survey marks obliterated" 
(* Torrens,' p. 30). The Eegistrar-General of New Zealand 
writes : ** The survey question is the practical difficulty in 
the way of indefeasibility. Many of the older surveys 
of the colony, though sufficient for purposes of settlement, 
are dangerously defective and unreliable as the basis of a 
system in which accuracy in this respect is essential" 
(1881, p. 98, ans. 1). The commissioner of land titles 
in Western Australia writes : " A great drawback in this 
colony is the inaccuracy of early surveys; in country 
districts the landmarks have in many cases disappeared ; 
while in the town sites for the most part no fixed starting 
point was taken, so that one allotment has to rely on its 
neighbour for position " (1881, p. 101, near end). In 
South Australia, again, difficulties exist *' very frequently 
on account of inaccurate or imperfect descriptions of 
parcels contained in the applicant's title deeds " (1881, p. 
6, bottom). Whereas, on the other hand, we find Colonel 
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Leach, who conducted all the surveying for our registry, 
says (1870): "The cases in which we have to require 
new surveys are very few (No. 316). The Ordnance map 
is invariably made use of when available " (No. 317), and 
besides this the tithe maps "are generally sufficiently 
correct for properties not to be dealt with as building 
property " (319). 

As to No. iii. Settlements. — Not one single opinion 
propounding it is given as tlie result of experience ; some 
high English authorities (Lord Thring, 1879, Nos. 162, 
164; Lord Cairns, No. 2878) have stated their belief, with 
reasons (Nos. 2885, 2939-2948), that there is " nothing in 
it," and the entire weight of colonial experience (which 
is far greater on this subject than is commonly assumed) 
supports Lord Cairns and Lord Thring. I have collected 
the colonial authority as to registering settlements in 
Appendix II., p. 96. 

Again, even if settlements do import a difficulty, or at 
any rate a timidity, among those who are blessed with 
them, there are probably enough unsettled holdings in 
England to fill twenty registries of the average Australian 
size with the greatest ease. (There were only 152,000 
titles registered in the seven Australasian registries in 1877 
— *Torrens,' p. 20). Now considering that leaseholds* can 
only be settled by means of trusts, and that (as pointed 
out in the * Statement,' p. 49) trust settlements of regis- 
tered stock and shares are exceedingly prevalent, and " in 
no way affect the registration or transfer of such stock," 
it is clear that so far as this goes the whole of leasehold 
London might have been registered years and years ago. 

Finally, difficulties have occurred in plenty in our 
office, but none are reported as arising out of settlements ; 
they have, it seems, all occurred in the common track of 
mortgage, transfer, and lease, which those who accuse 

♦ With the inconsiderable exception of executory beque&ts. 
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settlements rightly say ought never to cause the least 
trouble (esp. Mr. J. Williams, Q.O., 1878, No. 724). 

As to Nos. iv., vi., and vii. 

The allegation on which No. iv. is based, namely, that 
landowners are unwilling to incur present trouble and 
expense for what is called a "problematic benefit" 
(meaning a benefit which, though certain, may be remote), 
does not gain strength in the light of ordinary experience. 
In fact, it either accounts for nothing, or it proves too 
much. For however unwilling the general body of land- 
owners may have been to try legal experiments with their 
properties, yet there must always have been a considerable 
number whose circumstances were such as to render the 
promised advantages tempting enough to justify a venture : 
and if these pioneers had been satisfied with the results, 
there can be no reasonable doubt that the area of registry 
operations would have increased in a high geometrical 
progression instead of making so very sorry an attempt as 
it has done to keep up to a bare arithmetical increase. 
If this be questioned, it will be difficult for the objector 
to avoid the further position that no landowner or pur- 
chaser can ever be expected to spend money on the 
permanent improvement of his property — either for pur- 
poses of enjoyment or of disposition — a view of land- 
owners' sentiments which would not only separate them 
from the sentiments of all other classes of persons in 
every department of business or pleasure, but which is 
inconsistent with what we know of their practice ia 
reference to the very matter of land transfer which we- 
are discussing. For if future sale or mortgage is sa 
"remote" and "problematic" an event that no land-, 
owner will incur expense in providing an efficient remedy 
for its inconveniences, how is it that such events are 
invariably considered sufficiently near and certain to 
induce purchasers to make costly inquiries, and to collect 
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a mass of formal evidence even (as often happens) when 
buying from vendors of whose titles they personally 
entertain no sort of doubt, solely in order to he able to 
satisfy possible future purchasers or mortgagees f 

This allegation in truth only affords one more example 
of a hastily formed idea which has gained currency on 
this subject, and, being passed on from mouth to mouth, 
at last appears as the deliberate opinion of high autho- 
rities who would be amongst the first to point out and 
illustrate its weakness if they were really to give the 
matter their serious thought. 

It will appear later on that it is not the occasion of 
possible benefit that is problematic, but the benefit itself 
is problematic, even should the occasion arise — two very 
different matters-— one depending on the nature of things, 
the other attributable entirely to the faulty system we 
have chosen to adopt. 

But even supposing the allegation a correct one, neither 
No. iv., nor No. vi., nor No. vii., nor all of them together 
would do anything more than account for our progress 
being slower than the colonial — they offer no clue to the 
mystery of our progress stopping suddenly in 1867 and 
never recommencing. 

Lastly, as to No. v. There is no evidence that ease- 
ments do not obtain (at any rate in the towns) in Australia 
as largely as here : again, easements are generally omitted 
both from registered and unregistered titles alike, so it is 
not easy to see their exact influence on this matter ; and, 
if we come to experience, we have the curious fact that the 
English registrar says we never have had any difSculty as 
to easements, "not the slightest" (1878, No, 349), while 
an Australian lawyer tells us that they have ^* had some 
trouble about them." (* Chamber of Commerce Journal,* 
Dec. 1885, p. 229). 
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Now it is not pretended that the above matters may not 
have had some influence on the progress of registration in 
England ; but it is submitted that when they have all 
been weighed they do not by any means present so sharp 
an array of contrasted material circumstances between 
Australia and England, as to account for the utter collapse 
that has occurred in this country, in view of the entire 
success that has been achieved in the colonies : and 
further, that there is at least room left for the discovery of 
some circumstance more obviously material, and more ex- 
clusively confined to England — supposing one can be 
found — on which to lay the principal blame. 

(c). Hitherto tmmspected cause of the contrast, an organic 
difference in the two systems adopted. 

By this time, I hope, the attentive reader is fairly 
puzzled. For the course of the preceding observations 
corresponds in the main with the course of my own studies 
in the matter. And here, to take the reader fairly into 
my confidence, was a veritable halting place with me for 
some time, and a disagreeable and almost a despairing one 
to boot. For it was clear that the success and the failure 
on both sides were perfectly genuine, and yet it seemed 
that no one had yet succeeded in assigning any cause or 
causes that would really account for it. 

The little chink which let light into the building for 
me was the latter part of the following passage in a report 
from the commissioner of titles in Victoria (1881, p. 147, 
ans. 4). Speaking of first registrations, he says: "The 
majority of applicants to bring land under the Act now 
employ solicitors ... in a few simple and clear cases the 
applicants conduct their own cases, but in nearly every case 
there are complicated and difficult questions and unsettled 
claims to be cleared up, which solicitors are more capable 
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of dealing with than lay persons, from their better know- 
ledge of the subject and of how to go about the business. 
Applications to bring the land under the Act are gene- 
rally made when the parties are dealing with the land, and 
the expenses of passing the title through the ofiSce must 
vary according to the business to be transacted, hd must 
he much less than woyid have to be inowrred in the investiga- 
tion and m^dkiriff good titles as between vendor ami purchaser 
under the old system, from the fact that requisitions are 
only made by the office upon questions involving some 
substantial interests, and the compliance with them is not 
required to be of such a formal character as would be the 
case under the old system. Besides this, the office has 
acquired much information upon the titles, which appli- 
cants have the benefit of.'' 

Now it has been assumed all along in England (and 
the practice imder our Acts has certainly borne put the 
assumption) that the first registration of every title must 
at any rate be a good deal m,ore trouUesom^ than wn 
investigation of the same title on a private sale would be ; 
and therefore the passage just quoted was exceedingly, 
startling. But it was also encouraging. For, if true (and 
there U no reason to doubt it), the reluctance of English 
people and the eagerness of the colonists to register their 
titles is entirely explained, and explained in the most 
straightforward manner, namely, that the public volun- 
tarily apply for registration in the colonies because it 
affords them an immediate money benefit ; they fly from it 
in England because it entails upon them an immediate 
extra expense. Nor can it be said that this depends on 
circumstances which are peculiar to the colonies. The 
registrar is not comparing Australia with England — no 
loophole of that sort exists — he is simply comparing the 
old system with the new in the same place, with the same 
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subject-matter^ and under the same conditions. The 
plain fact revealed is that by some means or other any 
given title in Victoria can be more easily registered as 
indefeasible than privately investigated on a sale. 

The understanding of this fact, and the reason of it, 
which follows immediately, forms the turning point of this 
inquiry. 

When the manufacture of porcelain, like that of China, 
was first attempted in Europe, it was found that the wares 
melted in the furnace instead of hardening. The Chinese, 
when they heard of it, said that the strangers had learnt 
how to make the flesh, but had forgotten the bones — 
which was literally true. What we have done with regis- 
tration of title is to provide the bones, omitting the flesh. 
A registered title stands up strong and firm enough^ it is 
true, but we have forgotten the clothing with which it is 
invariably indued in all the successful systems, and with- 
out which it is utterly unsuited for the every-day purposes 
of persons wishing to sell or mortgage or lease their 
land. 

The patient attention of the reader is requested to the 
following explanation. 

, The nature of the indefeasible or absolute title 
conferred by the English (and Irish) Acts upon the 
registered owner for the time being is such as to give him 
an absolute right to the land against all prior claimants, 
registered or unregistered. The result of this is that any 
mistake made by the registrar (and we are all fallible) 
may lead to irreparable injury to somebody or other. 
For not only is the injured person deprived of his land, 
but there is no provision made even for compensating him 
by a money payment 

The injury may happen on a first registration, or on a 
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registered transfer. Thus, suppose you are the owner of 
an estate, and let it to me on a long lease. If I were to 
impose upon the registrar to the extent of inducing him to 
register me as absolute owner, and were then to s.ell to a 
purchaser and abscond, you will have lost your estate, and 
will have no redress from anybody but me, and I cannot 
be found. Or again, to put a still stronger case. Suppose 
you are the actual registered owner of an estate in posses- 
sion, and are living on your land in peace and quiet. I, an 
adept in personation and forgery, pretend that I am you, 
and, forging your signature, mortgage your estate to Mr. X, 
an innocent person ; X gets the mortgage registered, and I 
become bankrupt. In this case, under the English registry 
system, though your title is registered — in fact, heeavseit 
is registered — unless you can pay oflF that mortgage, you 
will be entirely at the mercy of X, and liable to be sold 
out or ejected by him, though you knew nothing, and 
could not by possibility have known anything, of my 
proceedings. Nor does the Act contain any provision for 
making you the smallest reparation for the injury (25 and 
26 Vict. cap. 53, sec. 5 ; * Land Transfer,' p. 41 ; 38 and 39 
Vict. cap. 87, sec. 30 ; 1870, p. 68, top second col. ; and 
28 and 29 Vict. cap. 88, sea 12). 

The evil effect of this is twofold. In the first place, 
cautious persons have naturally declined to have anything 
to do with such a system : and in the next place the little 
business that the office has had has been conducted under 
such a perpetual terror of making the slightest mistake or 
leaving the least loophole for imposition, and, as a con- 
sequence, under such stringent safety regulations,* that 
the process of first registration costs a great deal more in 

* It certainly appears that the precautions taken haye so far succeeded 
that no mistake involving loss has as yet been made (though I have myself 
Been a very grave inaccuracy). 
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trouble and time than all the law expenses of a sale of the 
property under the usual conditions, and, what is more, 
when at length all that troable has been gone through , 
and the bill has been paid and the property is registered, 
the oj£ce procedure in registered sales and mortgages and 
all dealings is so cumbrous as constantly to delay the 
proceedings beyond the limits of time expended under the 
old system, and in many cases to result in greater expense 
to the parties than they would have incurred if the estate 
had not been registered ; most especially is this likely to 
happen in the case of small properties. 

As it is important that these facts should be thoroughly 
well realised by the reader, I append a number of instances 
from the English experience showing to what extremities 
of inconvenience and loss applicants for registration and 
persons dealing with registered land have been driven. 

To begin with Lord Westbory's Act. Mr. Butt, a London 
Boliciior, tells the commissioners of 1868 the story of the only 
three registrations he had himself conducted. The first was a 
title accepted by the Court of Chancery on a purchase. Eighteen 
months were spent in additional work before it was accepted by 
the office (1870, No. 467). In the next case the private negotiations 
on purchase (including a delay, owing to the purchaser having to 
raise part of the price by mortgage) were completed in ten months 
(473). The registration occupied two years and five months in 
additional inquiries (454). The law costs of the purchase had 
been 79Z. (517) including stamp duty (518), the costs of the 
registration were 184Z. (518). The third title was precisely the 
same as the first (455) ; but though the registrar was informed of 
this (550-570), tiie rules obliged him to go all over the same 
ground a second time. Other cases were also mentioned to the 
commissioners. One title, accepted on a purchase in two months 
at a cost (less stamps) of 682., was taken to the registrar directly 
after ; it was still pending at the end of two years and a half, 
and the costs up to date were 921 (1870, Nos. 627-666). Another 
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title, which was passed on a purchase in four months, at a total 
cost (conveyance and stamp duty included) of 56Z., registered im- 
mediately after cost 124Z. and one year and eight months' delay, 
and at the end of it all had a ^ blot " endorsed upon it (1870, 
Nos. 667-681) — a long account of a technical defect, repre- 
senting so inappreciable a degree of risk that no lawyer would 
give it a second thought, but which would effectually prevent 
any ordinary man from touching the property without resort 
to professional help. 

If the reader suspects these as " show " oases, let him turn to 
p. 78 of the Appendix to the Eeport of 1870. There he will find 
particulars of twenty-five cases furnished by the registrar himself, 
as " affording a fair average illustration "of the time occupied in 
first registrations. The average time will be found to be about 
two years and three months apiece ; one comes within nine days of 
five years ; only four are under a year. The shortest time on re- 
cord is also given, namely, four months and twenty-seven days. 
Also, on p. 79, may be found a similar statement of the fees 
received in the ofice in the same twenty-five cases. The 
average of these fees (omitting a very heavy case in which they 
amounted to 626Z.) is 52Z. From such information as I can 
obtain, it appears that these fees paid in the office represent 
less than one-third of tho total expense to the landowner, so 
that the average expense of registering an ordinary title would 
appear to have been something over 150Z. 

In Lord Caims's Act, it was thought that the evil could be 
remedied by empowering the registrar to accept any title which 
though open to objection is one '^ the holding under which will 
not be disturbed " (sec. 17, subs. 3), and the provision has been 
made use of (1878, Nos. 201, 991). " The convenience of this 
enactment in facilitating the registration of titles is obvious, but 
this convenience is manifestly gained by giving power to an 
oficial to confiscate dormant rights without compensation, if he 
thinks them not likely to be prosecuted with effect ('Land 
Transfer,' p. 55). An Act may easily introduce a dangerous 
degree of laxity into its procedure, but no degree of laxity that 
could be regarded as tolerable, could possibly have effected the 
object aimed at. Some reduction may be effected in the neces- 
sary expenses, but the practical effect for this purpose of a mere 
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reduction is inconsiderable " Q Land Transfer/ p. 61). Accord- 
ingly we find the same difficulty complained of as under Lord 
Westbury's Act, namely, that the registrar is stricter than 
ordinary purchasers. " A landowner has to prove his title to 
the official (practically in the country we never prove a complete 
title on a sale), and his solicitor has to obtain a much larger mass 
of information than is usually rendered to purchasers " (Mr. G. 
Whitcombe, 1878, Nos. 2349, 2350). '' If a man buys a house 
for 300Z., to advertise under sec. 12 is quite out of the question." 
The cost of a purchase and mortgage to a building society is 
about 16Z., to register under Lord Caims's Act would cost as 
much again (Mr. Higham, 1878, Nos. 2953, 3028). The registrar 
is beyond all question more particular than ordinary solicitors 
(Mr. W. J. Farrer, 1879, No. 1356). The expenses of the pur- 
chase of a particular estate were 62Z., registration under Lord 
Westbury's Act cost 131Z., and a careful expert estimated that 
under Lord Oaims's Act it would cost lOOZ. : but the boundaries 
are not guaranteed by this latter Act, and nearly the whole 
reduction was duo to this cause (1879, Nos. 388-394). 

Passing on from first registrations to the even more im- 
portant subject of registered transfers — the harvest-time 
as it were of all the toilsome sowing above described — we 
find the results generally (if not invariably) disappointing. 

Lord Westbury's Act first. 

Mr. J. Williams, Q.C., bought a property registered under 
Lord Westbury's Act and afterwards mortgaged and then sold it. 
He says " I found a great deal of delay, and a great expense, 
more I think than would have been incurred if the property had 
not been on the registry. I am not at all sorry that I have sold 
it" (1878, No. 384, and for details see 395). In the sale of a 
registered property Mr. B. J. L. Frere says, " We have not 
derived any benefit from the registration " (1878, No. 1077). 
Mr. H. Bosanquet had to conduct a sale of registered land : 
>« The execution of every party to every deed had to be attested 
by a soL'citor who had to make a statutory declaration that he 
had seen the party sign, and also that he was well acquainted with 
bim : there were three or four trustees and mortgagees, some of 
whom had to go fourteenmiles before they could execute the deed " 
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(1878, No. 2074). This is exactly the same under Lord Caims's 
Act (General Eules, 20-23 ; Holt, pp. 178, 179). Mr. J. M. 
Olabon conducted a purchase of registered land : '' The expense 
and trouble were very great ; you have to go to the land registry 
office on each transfer and produce evidence of identity, evidence 
of transfer, and so forth : that involves trouble and expense ** 
(1879, Nos. 181, 353, 354). This is also the case under Lord 
Gaims's Act (Qen. B., 20 and 23). The purchaser for whom 
Mr. Glabon was acting, Mr. H. W. Elphinstone, says, '^I 
formed a Very strong opinion in favour of registration of title at 
first, but I have now had practical experience of it, and my 
experience has been very painful " (No. 359) ; he incurred over 
IIZ. extra expense (No. 365) and nearly three months' extra delay, 
owing to the title being registered (No. 367). " Bed tape " in 
the office is complained of on transfers and all dealings (Nos. 
410-414). " The more we see of the Act, the less we like it " 
(No. 416). Mr. B. B. Dees knew of a land company who regis- 
tered a title " and have regretted it ever since," and he regards 
the whole thing as an impediment rather than a facility for 
business (1879, Nos. 665, 669-680, 738). Further experience 
will be found in the answers of solicitors consulted by the com- 
missioners of 1868 in the Appendix to the Beport of 1870. 

Under Lord Gaims's Act the registrations have been fewer, 
and the evidence was taken after only three years from its com- 
mencement, so it is not so plentiful. Mr. H. T. Toung had a 
difi&culty in a sale owing to the land being registered, which had 
occupied a whole month, and was still pending (1878, No. 
1419). Mr. E. H. Barlee had heard great complaints '' because 
you not only incur an expense of transferring within the office 
which amounts to a sum exceeding what the members of building 
societies pay, but in order to approach the office you have to pay 
a professional agent to get the thing done for you " (1878, No. 
1782). Mr. W. Barber, Q.G., relates his sole professional 
experience of Lord Gaims's Act, which was advising a landowner 
who had registered his title, and wanted to take it off again, 
that he could not do so, and the advice was " very unpalatable '^ 
(1879, No. 839). And, lest this evidence of lawyers should 
seem prejudiced, Mr. J. Higham, for thirty years secretary of 
building societies, and entertaining the usual fancy as to the 
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opposition of the solicitors (1878, Nos. 2993, 2997), yet admits 
that " the delay occurs in every transaction, and that is a very 
serious thing in small transactions (3001). There is no reason 
why the transaction should be anything but a simple one and 
very uncostly, but practically it is not so " (3034). 

The one case in which many would be disposed to advise 
registration, who would not do so in ordinary cases, is 
where an old estate is to be cut up into lots ; but even here 
experience shows an unsuspected danger. Mr. G-. B« 
Gregory states, '^ It is an idea with many people that 
if the property is to be cut up after passing through 
the registry office, subsequent transactions are rather 
more cumbersome and expensive than if the property 
is not on the register" (1879, Nos. 509, 518, and 
Report, p. xxiy. para. 55). Nor are instances wanting to 
show how easily this may happen: — 

Mr. B. Butt acted for the vendor of a registered estate, being 
sold in building lots of 60Z. to 200Z. value. ^ Onr auctioneer 
stated at the sale that as we had an indefeasible title, the expense 
to the purchaser would be bat trifling: as a matter of fact, 
however, we found that the expense was nearly double " (1870, 
No. 522). In these cases his firm would have given purchasers 
leases at a total cost of 52., including duty ; some firms in the 
country would have done it for SI. (523); but under the 
registry the actual cost in a case he knew of was 82. 12^. 6(2. 
(528), and none could have been much less, according to the 
office procedure, but could easily be more (523). '' A client 
of Mr. Hewlett's purchased five 1002. building plots, part of 
a registered estate. K the title had been unregistered, he 
would have been able to complete this 5002. purchase in two or 
three days at a cost of 102. to his client As it was, with all 
diligence, it took him more than four months, and the costs 
came to 252." — ' Statement,' p. 22, note. 

No single witness in 1869 or 1878-1879 mentions any 
benefit obtained from registration. 

D 
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Finally, Lord Gairns relates (1879, Nos. 2873, 2874) 
that when a compulsory scheme was being framed in 1874 
he declined to allow it to apply to small properties, 
because he found that private solicitors constantly worked 
at a cheaper rate than his registry would. 

If I were asked to point to one circumstance which 
proves alone and by itself the utter misdirection of the 
whole course of our registration experiments, I should 
point to this. The most distinguished advocate and patron 
of our registration schemes here confesses that they are 
almost wholly useless for the very people, the very pro- 
perties, the very class of transactions which the system is 
of all others the best designed to accommodate. It is as 
if Sir Edward Watkin were to confess that his railway 
system was not suitable to third-class passenger traflBc. 
Small properties are the most frequently dealt with of any : 
they are almost always held in fee simple or for some 
absolute interest : the dealings with them are usually * 
pure sale and mortgage, or a combination of the two, and 
nothing else; and the present conveyancing system 
presses more hardly upon them than upon any others. 
And yet we have to confess that the doors of our registry 
had better — in mercy— ^be closed to them. 

To resume the thread of our argument from page 29. 
It is not of course pretended, but what there may have 
been cases — though it is strange, if there were, that none 
were ever mentioned in evidence — in which time and 
trouble have really been saved by an estate being on the 
register, but what I think I have shown is that the other 
cases have been so frequent as to cause a well-founded 



* It is not denied that eccentric instances to the contrary may be often 
enough met with in the practice of eminent conveyancers to whom aU the 
cariosities naturally gravitate. But no solicitor in large general practice 
would deny the statement in the text. 
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distrost of the whole system among most persons who 
know how it has worked. 

Now in Australia, as is clear from the authorities 
quoted in Appendix I., p. 92, all this is quite different. 
And why? Because their acts are so framed that no 
mistake that a registrar can make will result in the 
ousting of a genuine landholder. 

Mr. Wolstenholme puts the difficulty which arises under the 
English Acts thus : '< I am registered with an indefeasible title 
to-day ; the result is, I have a good title against all past owners : 
but you, a year hence, may put another owner on the register 
with an indefeasible title to a bit of my land." Sir B. Torrens 
answers that, according to the Australian rule, " the prior title 
is the one that in such case would be held valid as between two 
recorded titles " (1870, No. 791). In New South Wales, •* the 
policy of the law is to sustain the registered title of every bond 
fide holder " (1872, p. 2, ans. 2 ; also in more detail, pp. 40, 41, sec. 
115). The general policy is to protect a recorded owner in actual 
possession against any adverse claim (p. 51, bottom). In New 
Zealand, "without actual possession the certificate cannot be 
absolutely relied on " (1881, p. 98, top), except of course as giving 
a right to compensation out of the fund. The provisions of the 
various Acts by which this result is obtained will be found as 
follows :— (1872), New South Wales, ss. 40, 115, pp. 14, 82 ; Vic- 
toria, ss. 49, 138, pp. 108, 119 ; South Australia, ss. 40, 124, pp. 
161, 176 ; New Zealand, ss. 46, 129, pp. 214, 229 : (1881), Queens- 
land, ss. 44, 123, pp. 42, 61, and Western Australia, ss. 48, 128, 
pp. Ill, 128. The only departure from the uniform respect shown 
for priority in the Australian systems is that the first registration 
gives an absolute title * against all unregistered owners to a pur- 
chaser. Though questionable in principle, this practically works 
no hardship, as on a first registration there is time for inquiry 
on the land, and thus none but dormant claims can be registered 
away : these are the subject of compensation if ever they arise. 



* I am told, however, that some very recent decisions in S. Australia 
have exposed a weak point in the language of the Act as to this. 

D 2 
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The Beheme set forth later on, however, does not admit even 
ihia exception to the pnre guarantee sjBtem, and absolate pre- 
servation of all existing rights to the land itself! 

In cases of mistake or fraud on the register, resulting 
in a conflict of lond fide registered titles — as where a 
purchaser &om a fictitious owner is confronted by a real 
owner — the real owner is left in possession, while to the 
purchaser ^^ money compensation is payable by the 
Goyemment from an insurance fund [subscribed by the 
owners of registered titles for that purpose] after ex- 
hausting all proper remedies against indiyiduals justly 
liable*' (1872, p. 2, answer 3; and see more fully in 
Chapter III., 7, p. 57)» The result of this is that the 
registrar, in order to expedite the despatch of business 
is authorised to run the risk of an occasional error (1881,. 
p. 152, para. 9). Therefore it is< that (as we have seen) 
he is able in the first place to admit titles to the register 
actually on easier terms than ordinary purchasers will 
allow on sales. For of course, as he accepts titles by the 
hundred, he can rely upon averages, and, as he never 
has to show his title again, he can dispense with many 
of the formalities (if he is really satisfied) which pur- 
chasers usually insist upon in order to preserve evidence. 
Therefore it is that the expense of a first registration 
^^must always be much lesa than would have to be in- 
curred in the investigation and making good titles under 
the old system.^ This is why ''requisitions are only made 
by the office upon questions involving some substantial 
interests, and compliance with them is not required to 
be of such a formal character as with private purchasers '* 
(1881, p. 147). 

Victoria is not the only colony we have to rely upon for 
these results.. Sir B. Torrens tells us that in South Australia 
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** if it is foHnd liiat a primd fade title is made out, and it is 
proved that the applicant is in possession, after advertisement, an 
indefeasible title is given to the applicant " (1878, No. 8083). 
*^ If the applicants title is perfectly good or fairly good, the 
solicitors to the office bring it under the Act " (* Chamber of 
Commerce Jonmal,' Dec. 1885, p. ^98). Begistration is not, 
however, recklessly granted, it is always " based upon a fair 
marketable, or at the least a good holding title** (1872, p. 136^ 
middle)* 

And in the next place (and here, as I believe, lies the 
true secret of the ultimate Australian success) the Begistrar 
proceeds to register subsequent dealings in an easy and 
expeditious manner, adapted to the requirements of 
ordinary business, but yet sufficiently careful to protect 
the State amply, as is shown by the fact that the losses 
oi the assurance funds are insignificant, while some of 
them are actually intact (see Chapter IV., 3, p. 74). 

The following regulation will illustrate this. For fear of 
personation, every instrument dealing with registered property 
in England <' must be attested by a solicitor and duly verified " 
(Gen. Rules, 20-23 ; Holt, pp. 178, 179). The effect of this in 
*' facilitating " the working of a system whose great claim is 
that it enables a plain man to dispense with professional help in 
dealing with land may easily be guessed, and has already been 
illu^rated (pp. 81-38). 

In Australia an instrument may be attested by anybody, and 
the only " verification " required is either for 

a. The parties to attend before the Begistrar-Gleneral, or a 
Justice of the Peace, or a Notary, or a Commissioner for Oaths, 
&c., &c., to whom they are personally known, and to acknow- 
ledge it to be their act — or, 

h. To swear before such person, if not personally known to 
him, to the like effect — or, 

c. For the witness to attend before such person and swear 
that the person whose signature he attested is personally known 
to him, and that he freely signed. 

In either casQ, the person before whom the acknowledgment or 
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oath is made rigns a note to that effect npoil the instrament, and that 
is all : it may be sent by post to the registry, and the registrar acts 
npon it without more ado. The above is taken from the Eegnla- 
tioQS in force in Queensland (1881, p. 59, sees. 115, 116), where 
over 98 per cent, of the land of the colony has been on the register 
for some years (1881, p. 81). The other Acts will be found as 
follows : (1872) New South Wales, p. 27, sees. 94, 95 ; Victoria, 
p. 115, sec. 115 ; South Australia, pp. 170, 171, sees. 95, 96 ; 
New Zealand, p. 223, sees. 100, 101 ; (1881) Western Australia, 
p. 128, sec. 105), It would appear, it is true, that under this 
system a considerable opportunity is opened for frauds. The 
best proof of a pudding, however, being the eating, and a long 
experience showing no case of loss from this cause, it may be 
taken as proved that the matter is not so easy m it looks. 

The '^ Land Broker " and the '< Licensed Surveyor " may be 
next mentioned as scarcely less important factors in the success 
of the Torrens system than the attestation arrangements just 
given. The former are business men of various kinds, mostly 
land agents, licensed to represent landowners in the office, who 
readily acquire sufficient knowledge of the manners and customs 
of the registry to enable them to transact all ordinary business 
at very low fees indeed. The latter after a qualifying examina- 
tion are implicitly trusted in all matters concerning boundaries 
and descriptions of land. Further, immense facilities are 
evidently afforded for communicating direct with the registry 
office, personally or by letter, or even by telegraph. Few, if any, 
of these facilities would be permissible under the English Acts 
owing to the relentless severity with which absolute title is 
made to follow on every entry in the books, and our utter 
destitution of any means of repairing the mistakes which they 
must occasionally entail. 

The effective result moreover is, as may be seen from 
Appendix I, p. 92, that dealings with registered land in 
Australia or New Zealand are uniformly easier, cheaper, 
and quicker than where the land is not registered, and 
incomparably easier, cheaper, and quicker than the same 
classes of dealings in the English registry. Lastly, as 
to what is often considered the great difficulty of placing 
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titles on the register for the first time — as the registrar 
is more easy to satisfy than an ordinary purchaser on a 
sale, initial registration is practically conducted at no 
expense to the applicant except his subscription to 'the 
insurance fund, for nearly all registrations take place 
immediately before or immediately after a sale or mort- 
gage (1879, No. 1831 ; 1881, p. 147). If before, the 
expense and trouble which the applicant incurs are less 
than what he would otherwise incur on the intended sale; 
if after, he is put to no expense or trouble at all in the 
majority of cases, for the registrar is more than satisfied 
with the evidences which the applicant himself has just 
procured from his vendor. This mode of proceeding, be 
it observed, equally facilitates the registration of every 
sort of title — old or recent, simple or complicated, clear 
or doubtful. In England, to register before a sale has 
hitherto been impracticable, for no one ever knows when 
it will be concluded, and to register after a sale involves 
an indefinite expense of which the only thing that is 
certain is that its amount will be largely in excess of 
that under which the new proprietor is just smarting: 
and when the operation is at last concluded, and the bill 
paid, so far from its being a certain gain as it is in 
Australia, it may turn out to be no saving, even in the 
simplest transaction, but rather an impediment than 
otherwise. 

This difference is directly traceable to the difference 
in the nature of the registered title conferred by the two 
systems, and is quite independent of circumstances. 
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6. — ^Review of Chapter, and Statement of a com- 
pulsory Scheme that has been suggested. 

The above series of observations are no doubt open to 
the serious objection that they are for the most part 
opposed to the expressed opinions of persons of high pro- 
fessional standing, and large general experience in this 
country. It would be neither politic to ignore this, nor 
proper to treat it lightly. But it may perhaps be sub- 
mitted that this is a matter which necessarily lies beyond 
the borders of direct experience, and that the views 
advanced in the preceding pages can at least claim such 
share of attention as may be deserved by studies of 
out-of-the-way facts. 

The object of this chapter has been to establish the 
belief that though very possibly certain unavoidable cir- 
cumstances of the case may have contributed to render 
their failure more decisive, yet that the English registra- 
tion schemes have failed principally owing to a grave 
inherent defect from which the Australian systems are 
exempt ; and to warrant the hope that a scheme may yet 
be framed for registration with guarantee of title, more 
closely imitating the Torrens system, which would prove 
acceptable to the public and the profession, and would 
be generally adopted, as the Torrens system has been 
adopted, without resort to the desperate expedient of 
compulsion. 

Before proceeding to lay before the reader the scheme 
by which I believe the desideratum may be obtained, it 
will be well to state shortly the leading features of a 
compulsory scheme* which has lately obtained consider- 

♦ For summaries of aU the schemes suggested, the reader is referred to 
•Statement,' pp. 22-23, and *Land Transfer,' pp. 81-86, 95-97. But 
this is the only one likely to come into practical form. 
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able prominence. This scheme proposes to render com- 
pulsory a species of registration that has been optional 
under the name of " Possessory Registration " ever since 
1875, being contained in Lord Cairns's Act of that year. 
Possessory registration does not warrant the title of the 
first registered owner, and therefore dispenses with the 
need of inquiries on first registrations. Its operation may 
be thus summarised. A person applies to be registered 
as possessory owner of given lands ; the registrar makes 
no inquiry as to his title, but registers him on liis own 
and his solicitor's declarations. The registration confers 
no more title upon him than he possesses already — no 
immediate benefit accrues from it. But observe what 
happens as time goes on. The registered owner wishes 
to sell : he sends his order to the registrar, the registrar 
satisfies himself that the order is a genuine one, and 
enters the registered transfer. This confers on the pur- 
chaser, absohitely, whatever the first registered owner was 
entitled to at the date of the first registration. This will 
be sufficient title or not for practical purposes, according to 
circumstances. For instance, if a good long time — say 
twenty or thirty years — has elapsed since the first registra- 
tion, the purchaser will probably be quite content, for the 
mere fact that the registered owner, and persons deriving 
title under him, have not been disturbed since that date 
renders it practically certain that at the time of such first 
registration the first registered owner was truly entitled 
to the estate registered, or that, if he was not, all likely 
claims against him have been barred by lapse of time, and 
thus a practically absolute title is obtained by the cheap 
process of sitting still, without the need of an official ex- 
amination to begin with ; but in the case of sales made 
soon after the first registration this inference will be less 
clear, and purchasers will wish to satisfy themselves by 
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examining some portion of the title prior to the first 
registration ; while supposing the sale follows very close 
upon the first registration it will effect no advantage atall» 

Hardly any possessory titles have been registered under 
Lord Cairns's Act of 1875 (1878, No. 20). The surprise 
which this announcement will probably produce may be 
diminished by the statement of four bills for possessory 
registrations — the only ones I have been able to obtain : 
they are 18Z. 12«. 6d., 161. Is, 9d. (for a property worth only 
105Z.), 15Z. 17«. 2d., 28Z. 4s. lOd. (1879, p. 63). Eemember- 
ing that the possible advantages for some years after first 
registration are absolutely nil, these disclosures alone go 
some way towards accounting for the phenomenon. 

The proposal is to enforce the registration of a possessory 
title on every purchase of land after the passing of the Act. 
By this means the whole land of the country will gra- 
dually come on to the register, and every estate so regis- 
tered will, in the course of some twenty or thirty years 
after being so registered, be provided with a registered 
title, as good as absolute for the practical purposes of sale, 
if not of mortgage also. The disadvantages of the plan 
are that in any case it must somewhat increase the 
immediate trouble of all next sales, and, unless first regis- 
tration is made gratis, the expense also : this would be 
greatly felt in small properties. The benefit, supposing it 
to be beneficial, is not immediate : and it is open to three 
further objections, common to all compulsory schemes: 
first, in many instances it will impose itself upon property 
to which registration is probably not at all suited ; second, 
it will necessitate the sudden opening of a complete 
ofiScial establishment capable of dealing with the entire 
purchase and sale business of the country from the first 
moment of its existence; and third, considering that 
ex hypathssi nearly all persons transacting business in the 
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office will be doing so UDwillingly (for if they would go 
willingly, there is no need of compulsion), the chances of 
failure will be enormously increased ; in which case 
business will be impeded to a most inconvenient extent, 
and the entire system receive a serious if not a fatal blow. 
These objections may appear less weighty to some than 
to others, but at any rate they a/re objections, and the 
scheme hereinafter set forth is not open to any of them : 
it is principally founded upon a study of colonial experi- 
ence ; but it also includes sundry suggestions which are 
new, for adapting that experience to English requirements 
and for giving fuller scope to the strong points of the 
Torrens system than has hitherto been given them even 
in Australia. 
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CHAPTER III. 

phinciples upon which an improved registry 
system should be based. 

1. — " Indefeasible " or " Absolute " Title is not to 

BE AIMED at: "GUARANTEED" TiTLB IS ALL 
THAT CAN BE OFFERED. 

No progress can be made until this is understood. The 
Australians have long ago recognised it in their Acts. 
One of their registrars thus writes as early as 1863 : " The 
popular idea of the new system as at first projected was 
that the indefeasibility was to amount to absolute infalli- 
bility of title in all cases, and this undue pretention 
naturally led many, who could perceive at a glance its 
impracticability, to ridicule the whole system as Utopian " 
(1872 p. 40, sec. 115). The impracticability here re- 
ferred to is this : indefeasible title, properly so called, 
confers on the bond fide registered owner for the time being 
a right to eject the whole world from the land registered. 
This principle is all very well as applied to stock, 
but it becomes an absurdity when applied to land without 
modification. First, the same land may be separately 
registered under two titles to two different people at the 
same time. For instance (to take the simplest case) 
where the boundaries of adjoining estates, as described on 
the register, overlap each other when applied to the land : 
in such case the two bond fide registered owners cannot 
both have a right to eject each other, and thus " indefeasi- 
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bility " must break down for one or other of them. Or 
again (to take another simple case) no sooner have I, an 
owner, been entered in the books, and so acquired the 
right to eject aU prior owners from the land there de- 
scribed, than I become liable to be ejected in my turn by 
you — a registered purchaser from one who has personated 
me, and so induced the registrar to enter your name in 
place of mine in the books behind my back. It is true 
that in such cases it might be made compulsory for you 
to accept compensation, instead of having the land ; but 
that is as much as to say that your '' indefeasible title " is 
really not indefeasible at all, but defeasible, coupled, 
however, with a right to receive a money compensation 
should it ever in fact be defeated. But such a title 
as this has no right to call itself indefeasible, it is 
only gtiaranteed title: and the sooner we realise this 
diflference, and mark it by correcting our nomenclature, the 
sooner will our system be started on its proper footing, 
** Guaranteed title " is the proper name for the system 
now in use in Australia, and which we want — a system, 
namely, which confers on the bond fide registered owner 
either a right to the land, or proper compensation for his 
loss if he cannot be given the land. We must look upon 
our register of titles as essentially a list of giuirantees ; it is 
also a list of estates and rights in land, but this is 
secondary : the attempt to work it on any other principle 
must end in confusion. 

This distinction between indefeasible and guaranteed 
title has not been very clearly expressed either 
in the Unglish or in the colonial Begistration Acts. 
A perusal of their provisions, however, will show that 
the English Acts have aimed at '^ indefeasibility " in 
the strictest sense, while the colonial Acts (though they 
use the word ^ indefeasible ") in reality have most care- 
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fully provided (with one exception perhaps) that their 
titles shall only be gtuirarUeed. A little thought will 
show that guaranteed title is clearly all that mortgagees 
want, it is usually all that purchasers want* (^Land 
Transfer/ p. 86), and it enables a quiet man to live in peace 
on his land without fear of interruption. Indefeasible 
title, on the other hand, in order to pretend to give to 
recent purchasers what they probably do not want even if 
they could have it, subjects the established owner and 
occupier to the risk of ejectment by force of operations 
carried on behind his back, and subsequent in point of 
date to his own purchase. 

The Australian exception (if it be an exception) to the 
guarantee principle above referred to is that by the Torrens 
system a preference is invariably given to a registered title as 
against all unregistered interests whatsoever, even though prior 
to the original registration. The primary object of this pro- 
vision is to prevent unregistered dealings with registered 
estates — a subject to which I shall advert later on in this 
chapter (sec. 5, p. 56), but an incidental result of it is that the 
title of the first registered owner is made indefeasible, almost in 
the strictest sense of the word. For, all unregistered claims 
being postponed to him, and prior registered claims being non- 
existent, his right to the land can never be questioned save 
where an entirely separate registered title has been previously 
entered in respect of the same land, which, as regards the 
substance of an estate, is practically impossible, though it is 
likely enough to happen sometimes as regards boundaries. Now, 
is it advisable to admit this exception in England ? I mean, 
is it advisable to frame our new Begistration Act so that if a 
legal owner is overlooked on a first registration, a registered 



* Until the experiment had been made, this was of course doubtful ; for 
if the uncertainty of really getting the land was anything appreciably 
purchasers would of course be dissatisfied. But now it is clear that the 
most moderate precautions are enough to ensure a certainty that is 
practically equivalent to that obtained by the most exacting purchaser 
under the present system in England (see p. 58). 
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pnrohaser sliall Lave the land, and the overlooked owner shall 
have only the money compensation? On the whole, I am 
strongly of opinion that it should be the other way, namely, 
that the old rights should be preserved} and the registered 
purchaser indemnified ; that is to say, that the first registered 
owner should get merely whiat every subsequent registered 
owner must of necessity be content with — a guaranteed title. 
Opinions dififer considerably as to which way abstract justice 
points in such a case ; on this I express no opinion. But one 
enormous practical advantage follows from adhering to the 
guarantee system in first registrations, namely, that they can 
thus be conducted privately. As will appear in Chapter lY ., the 
difficulties which have attended first registrations hitherto may 
thus be almost entirely removed, and all those advertisements 
and notices to all sorts of persons likely to have claims (which 
entailed so much expense, delay, and strife under the old Acts, 
and which still entail some avoidable expense to applicants, 
even in Australia) may be abolished, and what is otherwise 
almost an impossible task — registration of boundaries — ^may be 
accomplished without difficulty. 

It must not be supposed that the distinction is 
one that will often be illustrated in practice. Under 
the Australian registries, out of several hundred thousand 
transactions, no single case has yet occurred of a purchaser 
losing the substance of l^is purchase through the operation 
of the rule ; and it may therefore be taken as tolerably 
clear that purchasers will obtain as much certainty as to 
the land as they get now, coupled with a right to compen- 
sation in case of mistake, which they do not get now. I 
shall assume for the future that the principle of guaranteed 
title is the one to be followed. It requires the establish- 
ment of a guarantee fund, which brings us to 

2. — The Guaeantee Fund. 

If the compensations are made payable out of the public 
revenue, the system is open to the objection that it " taxes 
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the general public to secure landowners' titles — a very 
questionable proceeding" (Wolstenholme, p. 538). A 
separate fund must therefore be established (as in 
Australia), subscribed by the landowners themselyes, for 
the purpose of paying all compensations. This we have 
never had yet, but no system of registration can be con- 
sidered perfect without it (* Land Transfer/ p. 42, top). 
How to establish this fund, and of what amount it oaght 
to be, will be discussed later on in Chapter IV., 3, p. 74. 



3. — The Office of Registrar will not be Judicial 

in any sense. 

Much weighty and valid objection has been made from 
time to time against our system of indefeasible title, in 
that it makes the registrar in effect a judge, who has 
power to determine the rights of parties : sometimes even 
in their absence. This has no application to the system 
of guaranteed title. The register book is not conclusive 
as to the rights of parties, the registrar's decisions are 
mere statements of the view which he will be prepared to 
litigate. Experience, however, shows that his decisions are 
" almost invariably acquiesced in " (1881, p. 148) by the 
parties, who thus gain a settlement of disputes which in 
England necessitate litigation. He is as it were a ** semi- 
judicial " person : his decisions are of no legal but great 
moral effect. 

4. — Boundaries should be Guaranteed. 

This is a vexed subject. The Australian systems all 
guarantee boundaries ; Lord Westbury*s Act did so too, but 
the practical difiSculties of guaranteeing boundaries under 
that Act caused it to be abandoned in despair, in the Act of 
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1875 (see sec. 83, subs. 5). But guaranteed title without 
guaranteed boundaries is clearly a very incomplete thing, 
and if eyer any questions arise on these unguaranteed 
boundaries the public will receive a caution against 
trusting to registered titles that they will probably not 
forget. 

The abandonment of the attempt to guarantee bonndaries 
" can only be regarded as another proof of the great anxiety of 
the promoters of the Act (of 1876) to construct almost at any 
price a facile system. The precise ascertainment of the thing 
the title to which is registered would be one great benefit to be 
conferred by a perfect register. The concession manifestly 
amounts to a sacrifice of efficiency for the sake of expediency " 
(' Land Transfer,' p. 56). Sir E. Torrens says : " It was my in- 
tention to have put my land imder Lord Caims's Act, until I found 
out that it gave no title as regards boundaries" (1878, No. 8093). 
Mr. H. W. Elphinstone, << as a landowner and also as a convey- 
ancer," shows how worthless registration without guarantee of 
boundaries is (1879, No. 395), and it would appear that as long 
as this rule prevails a deed will be necessary- in order to give 
a purchaser the protection which the private practice provides 
by express or implied " covenants for title " (No. 423, and Mr. 
Q. B. Gregory, Nos. 687, 588). How important a boundary 
question may be appears from the following : <' In a case 
in which I was engaged as counsel, it involved a matter of 
40,0002. or 60,000Z., because there was a lode of copper found 
under a particular house, and the deed had not stated whether 
the boundary line was from the east or west of the house " 
(Mr. O. Morgan, 1879, No. 396) : and a case reported only a 
month ago — Williamson and the North Staflfordshire Bail way 
Company, 32 Chancery Division, p. 399 — discloses a state of 
facts which illustrate in a startling manner how the reservation 
of a strip of boundary a yard, a foot, or, presumably, even an 
inch wide may be absolutely fatal to the acquisition of valuable 
rights created by Acts of Parliament in relation to public 
bodies. The commissioners of 1868 asked the following 
question of a number of solicitors (1870, p. 47) : " 24. Would 
it bo practicable and advantageous to register title without 





> 



•♦ 



60 IMPROVED PRINCIPLES. [Cap. III. 

gaaranteeing the precise bouDdaries as against the neighboui'- 
ing owners ? " Twenty-two answers were received : of these, 
nine considered it both disadvantageous and impracticable; 
seven considered it either disadvantageous or impracticable ; one 
thought the registering owner might be given an option to have 
it so, in view of the great difficulties ; one would allow it, but still 
^' it would be a blot on the title " ; one thought it would be unfair 
on the adjoining owners (the unfSaimess ceases under the system 
now proposed, for if my neighbour registers a bit of my land as 
his, nobody knows any more about it than before) ; two say *' if it 
could be done " and " if practicable " ; and only one " yes." This 
leaves not much doubt as to the leaning of those best qualified 
to judge. 

It should be observed that under the system herein 
set forth, the boundaries are registered and guaranteed, 
but the difficulty of making them conclusive as against 
adjoining owners is avoided. 

The plan set out in Chapter IV., 1. (p. 66), and 
Appendix VI. (p. 118), includes the guaranteeing of 
boundaries without necessitating the excessive trouble and 
expense which were incurred in that operation under the 
Act of 1862. 



5. — Adoption of the System should be voluntary 

IN THE widest ACCEPTATION OP THE TERM. AnD, 

HEREIN, OP Solicitors. 

Primd faeiey it would certainly appear that no system 
really beneficial to landowners would require to be forced 
upon them, and (of course) to apply compulsion to any 
system not really beneficial would be a wild injustice. 
Accordingly we find several of the most distinguished 
authorities who approve of the system of registration of 
title, deprecate any such thing. ** I should be very sorry if 
it were attempted " (Mr. J. Williams, Q.O., 1878, No. 603). 
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Lord Thring says : " Is it the province of the Legislature 
to compel a man to do with his own estate what he does 
not want to do ? " and if only a few improvements were 
made, " you would get the putlic to come in and register " 
(1879, Nos. 57, 82). " It will be evaded at once, if people 
do not like it" (Mr. H. W. Elphinstone, 1879, No. 409). 
"Lord Caims's Act was a great improvement on Lord 
Selborne's Bill, in not trying to make it compulsory" 
(Mr. W. Barber, Q.O., 1879, No. 848). " There is in the 
first place the question how far you have the right to 
make the adoption of a particular system compulsory " 
(Lord Cairns, 1879, No. 2871). "It would be very 
difficult to force upon every purchaser or mortgagee in 
this country a mode of dealing with his property which 
not one purchaser or mortgagee in 20,000 at present adopts 
of his own accord" (Report, 1879, p. vi., last para.). 
(This is an exact description of what is now being pro- 
posed.) Or again, in view of past experience, is it wise 
to make any Act compulsory before it is proved that it 
works well? The present compulsory schemes assume 
that if the primary difficulty of getting titles on to the 
register can be removed, the speedy and cheap dispatch 
of business in the office can be confidently hoped for 
from certain alterations which it is proposed to make 
in the office practice. This may be so, but is it sufficiently 
clear that it vnU he so to justify its compulsory enforce- 
ment ? It was confidently hoped that certain alterations 
in the procedure would render initial registration speedy 
and cheap under Lord Gairns's Act; and with what 
result ? 

Whence comes the cry for compulsion ? There is not 
the slightest doubt that it had its birth in a belief, that 
once prevailed extensively, that the failure of the system 
was due to the selfish hostility of solicitors. " English 

E 2 
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landowners being an attorney-ridden people, option in 
these matters, though nominally given to the proprietor, 
is virtually given to his solicitor" ('Torrens,' p. 44); 
and hence, having heard of some instances in which 
solicitors advised their clients not to register, and others 
in which they even went so far as to insist on titles 
being taken off the register before they would have 
anything to do with them, the distinguished originator of 
the Australian system persuaded himself that success 
would be impossible until landowners were protected from 
this *' unfair pressure " by having no option left them in 
the matter. But there is no excuse for persons holding 
this opinion now. '* The evidence given before the Eoyal 
Commissioners of 1868 and Mr. 0. Morgan's Committee 
(in part above extracted) completely disposes of all such 
explanations as *the hostility of solicitors.' The people 
who had tried registration state very clearly that it had 
caused serious expense and inconvenience without doing 
any appreciable good in return" (*Land Transfer,' 
p. 82). 

The commissioners themselves say of the solicitors, 
** These gentlemen were not hostile to the plan of regis- 
tration; oil the contrary, they came into the oflSce 
sincerely intending to use its machinery for the benefit 
of their clients " (Eeport, 1870, p. xv., para. 12), and in 
the next eleven paragraphs 'they take the trouble to 
collect the evidence on this point, which they rightly 
regard as most serious. In another place also the com- 
missioners, after pointing out what a highly lucrative 
operation to solicitors registrations always were, proceed 
to sum the matter up thus: — "There is always in all 
callings of life a large number of individuals who dislike 
and suspect all change as such, but these always follow 
when a lead has once been made in a good direction, and 



^^^^^^^^^^^^^m^^mmK^^mmm^mmmmmmmmmmmmmmK^mammammm^tmmmmm 



Cap. nij THE SYSTEM SHOULD BE VOLUNTARY. 53 

it is clear in this case that the dislike to the existing 
system proceeds from men who have honestly tried to 
work it and who wish for some workable system, and 
are in such a position that their houses would not only | 
have set an example which, if successful, others must 
eventually follow, but would of themselves have supplied 
the registry with as much business as its present staff 
could discharge " (1870, p. xvi., para. 20). 

Few of those who make this accusation appear to have 
any appreciation of its intense gravity: they pass it off 
with good-natured jokes, likening the case to that of 
a stage coachman and the railways, and so on, quite 
forgetting that if a solicitor is anything, he is, in the 
first place, a triisted confidential cbgewt, and that to suggest 
a want of disinterestedness in his relations with his clients 
is to accuse him of neglecting his most obviously para* 
mount duty. 

Another suggestion less objectionable at first sight but 
really scarcely less derogatory to the honour of the pro- 
fession has been made, to the effect that if premiums were 
offered to solicitors for effecting registrations, the number of 
applicants would be largely increased. This proceeds on the 
assumption that solicitors are ignorant of the advantages 
of registration (as we have seen, they are only too well 
aware of its (2esadvantages), and require an appeal to their 
pockets to apprise them of. what they ought to do in the 
interest of their clients — ^not a very flattering suggestion. 
The common practice of insurance oflBces of paying pre- 
miums to solicitors who introduce business is sometimes 
quoted in support of this plan. The practice referred to 
is unobjectionable only because it is now so universal with 
insurance oflSces that it has long ceased to have any deter- 
minate effect, but it is one which reflects but little credit 
on the persons to whose easy notions its present univer* 
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sality is due. It is hoped no Oovemment department will 
ever stoop to follow so doubtful a precedent. 

Altogether the language used Math regard to solicitors 
gives considerable justification for the remark made by 
one of them to the commissioners of 1868, that the blame 
so often thrown upon them was " a calumny invented by 
the authors and abettors of a bad piece of legislation with a 
view to find a plausible excuse for its failure " (1870, p. 75). 
While on this subject, the following words of Mr. H. T. 
Young (of Walters, Young, Walters and Deverell), a former 
President of the Incorporated Law Society, seem valuable : 
" What the lawyers look to chiefly is that they shall be 
properly remunerated for such business as they transact, 
and not be left dependent for profit on high allowances for 
incidental matters of form and routine, thus giving a 
premium to inferior practitioners rather than to the most 
competent " (1870, p. 74). 

Apart from the " hostility of solicitors " what excuse for 
compulsion remains ? On what ground can it be justified 
for a moment ? Is it part of a man's public duty to im- 
prove the selling value of his own property? Are a 
man's own successors in title to be clothed with a corporate 
existence, and endued with rights against him, enforceable 
by risk of dispossession should he ignore them ? Whom 
does it hurt if a man cannot readily prove that his 
property is his own? Does it damage the neighbours? 
Is it a public nuisance ? Does it ofiend against the 
general morality ? Does it deceive any one to his hurt ? 
Does it prejudice .posterity any more than many another 
unbusinesslike thing that a man may lawfully indulge in, 
such as neglecting his shop, or not weeding his garden ? 
Why should the landowner or the purchaser of land (be- 
longing, as he usually does, to a class which is better 
educated and more enlightened than any other in the 
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community) require to be taught his own interest by pains 
and penalties, when all other people are trusted to find 
them out for themselves ? Or, if to register be not to 
his own interest, why should he be forced to coDfer benefits 
on strange and unascertained persons against his will, at 
his own expense, and probably at a very appreciable 
amount of immediate inconvenience ? 

If the new system is really a good one, it may rely on 
its own merits to promote it : the demand for any other 
promoter sounds far more like a confession of weakness 
than an assertion of strength. 

In short, either compulsion is unnecessary or it is 
unjust ; but apart from this, there are two special prac- 
tical advantages attending a voluntary system: one is 
(as stated by Sir E. Torrens himself) that the increase of 
work is gradual: "If the system was voluntary you would 
not have the pressure: because the nervousness that 
people have would prevent it coming into operation all at 
once " (1878, No. 3158), and the first applicants will be 
the friendly ones. The other is that the public is thus 
furnished with an excellent index of the real usefulness 
of the system, and the danger of an outburst of popular 
indignation in case of failure is averted. 

If the adoption of the system is to be voluntary, there 
must be complete liberty to remove titles from the register 
too. " No harm could be caused by giving this power, as, 
if the registration worked well, it would not be acted upon, 
whilst, if the operation of the Act were otherwise, it would 
be only fair " (1879, Report, p. iv., last para.). The want 
of this power has, in the opinion of every witness who was 
questioned on the subject by the committee of 1878-1879, 
exercised a deterrent effect on intending applicants. They 
have done without such a power in Australia it is true, but 
considering the deservedly bad name that registration of 
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title has obtained in England, no voluntary system is 
likely to succeed without its insertion. 

Another less obvious species of compulsion is com- 
monly met with in the existing systems of registration of 
title, namely, an enactment that all registered estates and 
interests shall take priority over all unregistered estates 
and interests. As a consequence of this rule, no mere 
ordinary conveyance of a registered estate can be accepted 
by a prudent purchaser under any circumstances. This in 
itself is clearly a disadvantage ; and it is my own belief 
that such a rule, though necessary in deed registries, and 
necessary in registries of title so long as " indefeasibility '* 
is relied on as the groundwork of the system, is quite un- 
necessary under the system of pure guarantee here advo- 
cated. A discussion of this important subject, somewhat 
too technical for insertion here, will be found in Appendix 
III., p. 101-104. 

6. — Prescription and Limitation should remain. 

In order to perfect " indefeasibility," Lord Cairns's Act 
of 1875 provides tliat " a title adverse to the registered 
proprietor shall not be acquired by any length of posses- 
sion" (sec. 21). Considering that the Act does not profess 
to guarantee boundaries (s. 83, ss. 5) it would appear that 
as time goes on the enforcement of this provision will 
involve an increasingly obscure and complicated inquiry. 
At any rate, if ever it comes to be enforced it must 
result in great hardship to the ejected occupier. It has 
also been censured as interfering with a very convenient 
and prevalent practice of adjusting boundaries without 
legal formalities, and as being opposed to the general 
policy of the law (' Land Transfer/ p. 57). Where ** inde- 
feasible " title is attempted, this may be a necessary pro- 
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vision, but where only guaranteed title is given it is quite 
unnecessary. The Torrens system is worked without it in 
some of the Australian colonies, and it would seem that it 
would work just as often against the guarantee fund as in 
favour of it (see Appendix III., p. 100, and Appendix VI., 
p. 121). The parties may safely be left to the existing 
law as to their rights to the land, while the guarantee 
fund can be suflSciently protected by the operation of the 
principles set out in the next section. 

7. — ^Liability of the Guarantee Fund defined. 

The liability of the fund (or the Government in default 
of the fund) to make good all losses suffered by reason of 
defects in registered titles, is tempered in the following 
ways under the Torrens system. 

First : neither, under the Torrens system nor under Lord 
Westbury's system (see 25 and 26 Vict. cap. 53, sec. 30) 
does the first registered owner, or any person holding 
"voluntarily" (that is by gift or Siyccession, as opposed, for 
instance, to purchase, or mortgage, or lease at a rent) 
through him, get the benefit of the guarantee. There is 
no good reason why such persons should get such benefit 
Eegistration, it must be repeated, is not required for the 
quieting of the minds of actual owners of land, or of 
persons who have bought land under the advice of their 
own solicitors in whom they have confidence, nor to show 
that titles which are in fact undisputed are indisputable ; 
it is only required for the easy satisfaction of purchitsers, 
and other strangers, when owners are about to deal in 
some way with their land. 

.Broadly speaking, under the Torrens system all that 
the first registered owner of land really gets is — power ta 
offer the Oove^mmenf guarantee at a momenfs notice to any 
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honest purchaser, and this is what he chiefly wants. There- 
fore if a mistake is discovered before the first registered 
owner, or his "voluntary" representatives, have sold or 
otherwise dealt with the property, the certificate is simply 
recalled and cancelled or corrected, as the case may 
require, and no compensation is paid. 

Tho only instances in which a certificate of title has been 
ordered by the Supreme Court [of South Australia] to be 
cancelled are as follows : — 

1. A certificate in the hands of voluntary transferees from a 
person who had succeeded in bringing his land under the Act 
aud obtained a certificate of title in his own name by misrepre- 
sentation and a fraudulent abstract of title. The '^ volunteers " 
were trustees under the will of the first certificate holder, and 
they subsequently transferred to the persons entitled under the 
will. Such subsequent transferees were also of course only 
<* volunteers." 

2. A certificate in the hands of voluntary transferees from a 
person who was proved to have been insolvent at the time of 
executing the transfer, the transfer being therefore void as 
against creditors. 

The above decisions are in accordance with the provisions of 
the Eeal Property Act, and no case has arisen [in twenty-two 
years' work] in which the title of a purchaser for value has 
been disputed (1881, pp. 6, 6). 

Second : even if the mistake is not discovered till after 
a dealing, the fund is by no means necessarily impinged 
upon. For the purchaser is bound in the first instance to 
attack the person responsible for the mistake ; the fund is 
only resorted to " after exhausting all proper remedies 
Against individuals justly liable " (1872, p. 2, answer 3). 

The enactments on this head are : New South Wales (1872), 
pp. 32, 34, sees. 116-124; Victoria, pp. 120, 121, sees. 144- 
151 ; South Australia, pp. 176-178, sees. 125-132 and (1881), 
p. 18, part X. ; New Zealand (1872), pp. 229-231, sees. 130- 
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137; Queensland (1881), pp. 61-64, sees. 126-137; Western 
Australia, pp. 129-131, sees. 129-136. 

The provisions of the latter Act on this head are in substance 
as follows. (I may perhaps be forgiven for thinking that 
the desired effect might be obtained by a simpler legislative 
expedient (for which see next note), but the adjoined form 
has stood the test of experience.) If, under the operation 
of the Act, any person is deprived of land, or loses a right of 
ejectment or recovery, owing to (1) fraud, or (2) an initial 
registration, or (3) a subsequent registered dealing, or (4) error 
or misdescription, his first remedy is an action for damages 
against the fraudulent person or the original applicant for first 
registration, or the adversely registered owner, or any person 
deriving title through such fraud or misdescription, the measure 
of damages being the full value of the land at the moment of 
deprivation or loss of right. Exceptions : (1) No purchaser for 
value is liable at all, (2) other persons deriving title through 
the fraud, error, or misdescription, who have transferred the 
land since, are only liable for the amount of the consideration 
they have received for it. In this latter case, or if the above 
remedy be inapplicable, or if the person liable be dead, or bank- 
rupt, or absconded, the fond is liable (sees. 129, 130, 131). 

The fund is not liable for breaches of trust (sec. 136), and 
is protected by a limitation clause (sec. 134). The fund can 
recover from the estate of the dead or bankrupt delinquent, or 
from the absconded one, and may take out execution against 
any of his property that may be found (sec. 136). 

(The other Acts are similar, but this is given as the latest.) 

I should propose, however, a modification of this, which 
would be more satisfactory to the registered owner, and 
not really more onerous to the fund, namely, to make the 
fund primarily liable to the registered owner, and to 
give the registrar a right of action against the delin- 
quent ia proper cases. The ultimate effect of this 
arrangement in no way differs from the Australian method, 
provided the latter be fairly and liberally acted upon (as 
apparently it is), while at the same time the individual 
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claimant is not sent running all over the country in the 
first instance, to try and find his defendant When it is 
remembered that the claimant in these cases is one who 
has committed no favM beyond trusting tho register as 
the Grovernment has invited him to do, it must be clear 
that quick and full reparation ought to be afibrded him 
direct; and the better this is understood, the more 
patronage the oflSce will obtain. 

It would appear that the effect proposed may be obtained by 
a simpler enactment than that adopted by the colonial legisla- 
tures, somewhat as follows : — 

1. The effect of registration to be in all cases alike, namely, 
something closely resembling the possessory title of Lord 
Caims's Act (and see Appendix III., p. 100). 

2. Every application to imply a covenant by the applicant 
(who in cases of transfers will always be in reality the vendor, 
see p. 10) with the registrar, similar, according to circum- 
stances, to the ordinary vendors' covenants for title now implied 
in conveyances (Conveyancing Act, 1881, sec. 7). 

3. Every registration to imply an absolute indemnity from 
the registrar (officially only) to the registered owner, against 
all unregistered estates, rights and interests subsibtlng, or capable 
of arising at the time of such registration. 

This limiting of the guarantee to the indemnifying of 
purchasers and others in a like position, and the continu- 
ing liability of the person responsible for the mistake, 
does not take off from the value of the registered title to 
a reasonably vigilant owner, and they form together a 
very important safeguard to the fund. In fact, when 
their effect is carefully considered, they appear to reduce 
its total liability (a) in respect of mistakes made on initial 
registrations to an amount certainly not exceeding the 
total amount of ultimate loss from mistake and fraud 
suffered by purchasers under the present law, which we 
know to be trifling ; while (b) as to losses occurring on 
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registered dealings afterwards, the statistics of the 
Australian funds show (Chapter IV., 3, p. 75) the utter 
insignificance of the claims that will arise if we copy their 
mode of dealing* 

8. — Recognition op Trusts. 

A colonial authority (Hon. Sir R. C. Baker, 'Chamber 
of Commerce Journal/ December 1885, p. 298) says: 
** Trusts in Great Britain are so numerous, I can see no 
reason whatever why they should not be recognised the 
same as incumbrances, by placing upon the parchment 
certificate of title — * This title is subject to trusts 
declared in declaration of trust, dated so and so, and filed 
number so and so,' which any one can go and look at. It 
is a matter of great importance, but one which can be 
discussed when it is desirable to introduce the system 
into Great Britain." This suggestion may recommend 
itself to some people. 

In Appendix III., at p. 104, will be found a plan foir 
guaranteeing the due execution of trusts without the dis- 
advantage of affecting purchasers with notice. 

But in reality the Australian experience collected in 
Appendix 11., p. 96, furnishes very good reason for 
believing that the cautions inhibitions and restrictions of 
Lord Cairns's Act are quite enough protection. These 
provisions have not always been sufficiently studied by 
those who have criticised that Act. 

9. — Negotiable Mortgages. 

Hitherto I have made no mention of the Prussian 
registry of titles. It is similar to the Australian in all its 
main features, was introduced in 1872, and has proved a 
very successful piece of legislation. A short description 
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of it will be found in Appendix IV., p. 105. But it pos- 
sesses a feature which would be well worth studying, and 
which is I believe almost unique, namely, " the negotiable 
mortgage " {Orundschvld). 

These are registered charges on land, exactly like 
mortgages, except that they are (1) quite independent of 
personal indebtedness, and (2) are transferable by delivery 
or endorsement exactly like a bill of exchange. No one 
but the holder can enforce them, or give a discharge. 
Ordinary mortgages are not abolished. A few further 
details will be found in the Appendix. 

I believe that the want of something of the sort has 
been expressed among commercial men in England, and 
so I would suggest attention being paid to the results of 
the experiment, which has now been tried for about four- 
teen years in Prussia, before framing our new measure. 



10. — Very Short Leases may be admitted to the 

Begister. 

Under Lord Caims's Act (sec. 11, subsec. 1, sec. 18, 
subsec. 7, and sec. 50) few terms of years having less than 
twenty-one years to run can be registered. Considering 
that the registration of a lease on its first grant, or before 
it has been dealt with, cannot involve any trouble beyond 
what a most moderate fee would entirely pay for, there 
seems no reason for excluding terms that have not been 
dealt with — no matter how short — ^from the operation of 
the Act. The frequency of the subsequent dealings, 
usually of the simplest kind, that take place with respect 
to short leaseholds would make it appear that the regis- 
tration of this class of property would be of a most 
profitable character, both for 'the registry and for the 
parties interested. 
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The Australian Acts do not all go so far as this, but they 
admit much shorter terms to the register than we do. In 
Yictoria, a lease of ten years may be independently registered 
(1872, p. 101, sec. 29). In Western Australia it is the same 
(1881, p. 108, sec. 29). In Queensland a lease of registered 
land of even less than three years may be registered if in a 
given form (1881, p. 73, sees. 11, 18). In South Australia, 
apparently all leases of registered land must be registered unless 
for under one year with the tenant in actual possession (1881, 
p. 11, sec. 21). 

The process under Lord Caims's Act is very simple. The 
lease is left with the registrar, and may be copied officially, 
the copy becoming in effect the lessee's certificate of title ; after 
which it can be transferred and mortgaged for ad valorem fees 
beginning at 5«. and 2«. 6d. respectively, or rather, it would 
be, if only the parties were allowed to act for themselves (38 
and 39 Vict. cap. 87, sec. 16, and Gen. Eules, 34, 35 ; Holt, 
pp. 57, 187, 224). 



11. — General Rules. 

Considering the importance of detail in these matters^ 
it would seem well that the general rules under which the 
details are to be regulated should be prepared with the 
Acty and enacted in the first instance^ that people may 
have an opportunity of judging of the system as a whole. 
Power to alter these from time to time would,"of course be 
given (as usual) to a proper authority. In this respect, in 
that it relegates details to general rules capable of altera- 
tion without recourse to Parliament, our system is acknow- 
ledged by a colonial authority to be superior to theirs 
(1872, p. 93, last three paragi»aphs). I should advocate 
the widest extension of the general rule system, enacting 
nothing but the barest matters of principle in the Act ; 
leaving all the procedure to the discretion of the ofiScials 
subject to the veto of the Lord Chancellor. 
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12. — PUBLIOITT AVOIDED. — BaNKEBS' MORTGAGES. 

By way of anticipating an often expressed apprehension, 
it may be stated that registered titles may be made abso- 
lutely secret, save to the registered owner, and persons 
properly authorised to inspect them. Also, that in Australia 
mortgages to bankers are made by deposit of certificate, 
just as in England by deposit of deeds (1881, p. 21, sec. 63). 
Under a registry the banker has the extra security of a 
" caution," entitling him to notice of any intended dealing. 
This need not be objected to by the borrower where the 
register is not opeij to general public inspection. 

13. — Metropolitan or Local Kegistries. 

This is a point on which authorities are much divided. 
All the Australian registries are metropolitan; so it is 
clear that the point need not be decided at first, if we 
start on a voluntary system; for the central registry 
will suflSce for all needs to begin with, and it can easily 
be arranged to admit of disintegration should occasion 
require it later on. 

14. — Application to Copyholds. 

Copyholds have hitherto been necessarily excluded 
from the operation of registry of title, but the exclusion 
appears necessary only so long as an absolute or inde- 
feasible system is used: guaranteed title could be ex- 
tended to copyholds without serious diflSculty. Further, 
it seems that the extinction of these inconyenient tenures 
might be very much expedited if the registrar were 
allowed to invest the guarantee fund in the purchase of 
manors. An outline of suggested operations on these 
tenures will be found in Appendix VIII. (p. 124). 
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CHAPTER IV. 

POINTS OF PBAOTICE, 

All the practical topics fall under one or other of three 
divisions : — 

1. How to procure titles to be placed on the 
register. 

2. How to keep them there afterwards. 

3. How to provide a guarantee fund. 

As pointed out in Chapter 11.^ the altered nature of 
the registered title, and the provision of a guarantee 
fund ought to work a great improvement in the practical 
treatment of the first two topics. For, under the pro- 
tection thus afforded, the registrar has confidence that 
his mistakes will not result in loss to any individual, nor 
(within reason) to the public revenue ; and therefore he 
is able to proceed both in his original investigations of 
title and in his mode of registering subsequent dealings 
with a freedom that gives satisfaction. He cannot hurt 
the public revenue, for the guarantee fond is provided by 
the landowners, and he cannot hurt any individual, 
because, as the registered title is not indefeasible but 
only guaranteed, his error will not affect the legal own^r 
of the land, registered or unregistered, and the registered 
purchaser will be entitled to full compensation in case he 
is disappointed. 

p 
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1, — ^HOW TO PBOOURE TiTLES TO BE PLACED ON THE 

Kegister. 

Under the system of guaranteed title, registrations, 
if thought expedient, may with perfect propriety be con- 
ducted privately, without notice or advertisement, as they 
^o not affect the rights of third parties. The present 
inquiry therefore merely comes to this : — 

(a) What is the least amount of investigation which 
it will be safe to give to each title before guaranteeing it ? 

(h) How can this amount of investigation be most 
economically applied? 

(c) How can people be induced to come to the registry 
in the first instance ? 

Let us consider these in their order. 

(a) The amount of investigation now usually given by 
purchasers would seem to be an amply sufficient amount 
for the office to require. Why in the world should the 
registrar, with a guarantee fund at his back, want more 
certainty than ordinary purchasers who have no guarantee 
fund? The present private purchasers' system is well 
known to result in absolute safety (see p. 6). 

(b) The most economical way of applying this inves- 
tigation would obviously be by using the same agency 
that is now commonly used — solicitors. 

If the registrar were to employ solicitors in the 
ordinary way, on the ordinary terms as to remuneration, 
responsibility, employment of counsel, &c., as for a 
willing purchaser, half the titles in the land would be 
placed upon the register without risk or difficulty. 

As long as we abstain from employing solicitors, and 
especially local solicitors, to investigate titles, the office will 
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practically be closed to a large number of landowners to whom 
it would be a great benefit. In the case of yerj small pro* 
perties, people often get transfers now for a pound or two, 
without any investigation of title at all, from local solicitors 
who know that the title is all right (Mr. H. T. Toung, 1878, 
Nos. 1495-1501). **In the country the larger estates are 
known by the professional men practising in the district ; 
when a conveyance comes from a well-known estate, they do 
not have expensive investigations of title " (No. 1735). " In 
the country we never prove a complete title on a sale — ^all sales 
in the country are under the most stringent conditions " (Mr. 
G. Whitcombe, 1878, Nos. 2349, 2363), the real safety being 
the local repute of the vendor or his solicitor. ^ Mr. Barber, 
Q.C., is informed by a country solicitor in large practice, 
'* that in a country place he knows the titles of everybody 
round, no investigation of titles is required, the transaction is 
completed for 11" (1879, No. 884). Lord Cairns speaks of 
several solicitors in the Midland Counties and populous towns 
in the south of England who work for 10«. or IZ., in small 
matters (1879, No. 2873). How can these very little holdings 
— obviously the very ones for which registration is most 
likely to be useful — ever get on to the register if their 
titles are to be investigated, however leniently, by an entire 
stranger ? 

Those titles which solicitors would not be disposed 
to declare safe, and which counsel thought contained a 
serious flaw, would be sent in for the registrar to consider. 
Some of these he would be empowered to accept on a 
principle commonly used in insurance business, and which 
has been adopted with success in some Australian registries, 
namely, extra charges for extra risks. In Australia 
it is found that many applicants are willing to accept 
a reasonable oflfer of this kind. No rights of third parties 
are put in danger, as already pointed out ; only, the 
applicants get the benefit of the law of averages. 

The difl&culty in the way of employing solicitors is that 

F 2 
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jealousy might arise if snch an enormous patronage 
were to be placed in the hands of a Government oflSce. 
In Appendix Y. (p. 118) I have set out some explanation 
and detail of the plan, from which it will be seen that this 
may be made to settle itself automatically, as it were, in 
the vast majority of cases. 

(o) The best way — the only way perhaps— to make 
a beginning, is by holding out a ready hand to purchasers 
on sales. It is often said that a landowner who has got 
his land and his conveyance and his deeds, has no motive 
to register. No more has a man whose tooth has got a 
hole in it any motive to get it stopped. Why should he 
incur expense and unpleasantness for a problematic 
benefit ? He may die the next day, and so have had his 
trouble for nothing. But this conviction, though sound 
and genuine, is liable to alteration under force of circum- 
stances. An acute attack of toothache, for instance, will 
alter it. The owner of the property referred to will then 
act (with the greatest inconsistency) as though a con- 
siderable expense and almost any amount of present pain 
were preferable to what is really only a more or less distant 
risk of future suffering. Now Australian experience shows 
that a vendor or purchaser of land is in very much the 
same situation. For at this juncture he will incontinently 
register, though quite unwilling at other times. And 
when, as will presently be shown, the land registry can 
afford to the actually smarting purchaser an analogue to 
the attractive announcement, " Gas extractions," with no 
extra charge, and not the slightest twinge being felt by 
the patient — why the landowner must be either more or 
less than human if he does not embrace the offer. 

K the office, in short, were to undertake to investigate 
titles on sales, through the purchasers' own private 
solicitors, on the usual terms, but with a £Etir chance of 



<:5ap. IV.] FIRST REGISTRATIONS. 69 

the registration of a guaranteed title resulting from the 
operation without any extra expense, a considerable number 
of persons would avail themselves of the offer. " If it 
could be got for nothing," says one solicitor, " it surely 
would be a great advantage " (1878, No. 2360), and many 
more would agree. 

Owing to the recent establishment of an ad valorem 
scale for solicitors' conveyancing fees, a great facility is 
now possessed by the office of offering to conduct the 
whole transaction in all cases for a fixed fee, which did 
not exist in 1875. There is no need to multiply testimony 
to the effect that a fixed charge would induce many to 
apply to the office who are now debarred by the uncer- 
tainty of the expense of all communications with it. Lord 
Thring himself says, " I have bought land myself, and 
my solicitors have asked me whether I would register it, but 
as they gave me no information as to what it would cost 
I did not care to register it. If I could get easily at what 
the expense would be, I should certainly register " (1879, 
Nos. 11, 14). 

In the purchasers' cases, however, it will be virtually 
done " for nothing," and supposing only a few purchasers, 
comparatively, wish to come under the system at first, 
yet a new beginning will thus be made, which will gra- 
dually be improved upon, if only it is not choked off (as it 
undoubtedly was in 1867) by people finding the system 
impossible to work satisfactorily afterwards. Enough 
suggested detail will, it is hoped, be found in Appendix V., 
p. 113, to enable the reader to judge of the practical value 
of this plan, should he wish to do so. 

Alternative Plan. 

The above project, of farming out the work of investi- 
gating titles, and accepting any title which a purchaser 
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has accepted on an actual sale, is no part of the 
Australian method, but has suggested itself to the writer 
as practicable in England, and, if practicable, highly 
economical and adyantageous, 

If it be thought safer, however, to insist on the direct 
investigation of every title by an official personage, 
matters might still be arranged so as to admit of an im- 
mense number of titles being safely registered (as in 
Australia) immediately before or immediately after sales 
or mortgages at a very trifling extra expense to the appli- 
cants—a pound or two at the outside. It has been shown 
already that, under the pure guarantee system, the accept- 
ance of any ordinary title, such as a purchaser would 
accept under reasonable conditions of sale, is a perfectly 
proper and also an obviously safe course for the registrar 
to taka If it were well understood to be the practice of 
the office to behave as ordinary willing purchasers do, 
there is no reason apparent why any but the very smallest 
vendors and purchasers in England should hesitate to 
avail themselves of the occasion of sale or mortgage to 
register their titles (just as they have done in Australia 
for all these years on the same terms). Only it would 
certainly appear that, owing to the facilities afforded 
by local solicitors under the present practice to the 
poorest classes of vendors and purchasers, a considerable 
number of titles which would come on to the register 
if solicitors were trusted must remain off it if they 
are not. 

The details of this system; should be taken from the 
Australian registries. Perhaps even thus solicitors might 
be employed for properties of less than lOOOZ. value— a 
higher rate of insurance — say J per cent, instead of 
i per cent. — being charged. 
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2. — How TO Eetain ^states once Kegistered. 

Where registered owners have, as they ought to have, 
power to remove titles from the register, the only way to 
prevent a general exodus is by establishing an official 
practice in all subsequent dealings with property, whereby 
every liberty possessed by unregistered owners is pre- 
served, and all dealings are made quicker and cheaper to 
the parties than under the unregistered practice. The 
advantage of the Government guarantee will never com- 
pensate for the evils of expense, or (still worse) of delay 
or restraint in conducting ordinary business ; this, much 
at any rate we have lear^ted from the English registry 
office, where these evils are rife and failure has been the 
direct result. 

Two very important changes have occurred since 1875, 
which will facilitate this part of the work. The Settled 
Land Act of 1882 renders the registration of settled estates 
even simpler than it is at this moment in Australia, and 
the fixed fees published under the Solicitors' Remunera- 
tion Act of 1881, will enable the office to publish a scale 
of fees for transfers, mortgages, and leases (without extra 
charges of any sort), which will compete visibly and defi- 
nitely with those chargeable under the present private 
practice. 

Various suggestions have been offered by very comj/e- 
tent persons as to the way in which difficulties m^y be 
got over in the every-day practice of the office. Notably 
Mr. Howard W. Elphinstone has set out a carefully consi- 
dered scheme (which is substantially the same, I am in- 
formed, as that proposed by Sir Horace Davey) in the 
January number of the *Law Quarterly Review,' and a 
valuable study by Mr. T. Key on detached portions of the 
subject will also be found in the July number of the same 
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periodical: to these the reader's attention is directed. 
We mnst also carefully study the successful systems. 
There is an immense store of actual experience lying as an 
open book before us which it would be most unwise not 
to consult carefully^ namely, the Australian practice. 

The Australian practice has given satisfaction, not in- 
variable of course, nothing can ever do that, but enough 
to make it the boast of every colonist who comes to this 
country. Apparently it has never once suffered from 
fraud in a registered dealing: and it can hardly be 
doubted that this part of the colonial experience would 
apply to England if only the primary difficulty of getting 
titles over the " harbour bar " of first registration were 
removed. This being so, would it not be well worth while 
— is it not almost imperative — ^to send some competent 
person to Australia to study the procedure on the spot 1 
He would learn more in a month's observation of the 
actual processes employed there, than could be collected 
in any number of blue-books, reports, or retums. 

As an example of the way in which important fiEicts can be 
missed in these compilations, I may say that in all the hundreds 
of pages of closely printed official literature on Australian re- 
gistration — containing information down to the binding of their 
books, the furniture of their offices, and the colour of their ink — 
tiiere is only one sentence (namely, that already quoted, p. 26) 
tiK^ell us (and then quite by accident) the important fact that 
regiiMo^ars in the colonies usually accept titles more easily than 
ordinary purchasers. I have verified it, however, by consulting 
those who have had experience. 

If this mission be thought expensive, the best answer 
I can think of is to mention the losses which the revenue 
has sustained by reason of the failure of the present 
system. Down to the 31st of March, 1884 (the date of 
the last report), the deficit had amounted to over 90,0007. 
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The annual deficit had been over 4000?. ever since 1870, 
and in each of the last two years had reached 50007. (see 
1882 and 1884). Thus, probably by this time the total 
loss to the revenue exceeds 100,000?., besides the large 
amount of utterly wasted cost incurred by the private 
persons who have dealt with the registry. Eemember- 
ing, then, the costliness of abortive experiments, it would 
not appear so very reckless to spend something in 
saving the chance of another failure by eflTectively 
studying a system that has succeeded. 

I shall not obscure the simplicity of this advice by 
setting out any detail of the Australian office procedure 
here. A few hints have already been given (pp. 37, 38) 
as to some of the expedients they adopt to facilitate the 
despateh of business. If the registrar is a man of any 
invention (as he most certainly ought to be), he will pro- 
bably be able to devise improvements on what he sees, and 
special adaptations to English requirements as occasion 
arises. How to remedy defects in details will be his con- 
tinual thought. 

The Prussian system might also be studied with advan- 
tage in its actual working, especially in respect of the 
negotiable mortgages above mentioned. Also in Hesse 
Darmstadt there appears to be a system which might be 
found to contain useful suggestions as to the separation 
between central and local registries (Return on Land 
Tenure in Europe, No. 2, 1870, pp. 207-214). 

The immense amount of business that would in time flow 
in upon a successful English registry would probably form 
a difficulty for which Australian experience furnishes no 
help. But considering that under the system here advo^ 
cated the heaviest part of the work to begin with will be 
done outside the office, that as the system is voluntary the 
increase of work will be gradual, that the experience of 
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Queensland (1881, pp. 80-90) shows that 43,000 titles can 
be managed in a central oflBce by thirteen persons (in- 
cluding the Eegistrar-General) at a gross cost of under 
5000?. a year, that our central registry may be started on 
a territorial system with separate books for each intended 
future district, and so be easy to break up as occasion may 
require, and also that there is no need to confer all the 
discretionary powers of the central registrar on every 
local chief — this difficulty does not seem either very near 
or very insurmountable. 

3. — How TO PROVIDE A GUARANTEE FUND. 

'* If provision for indemnity is made by an insurance 
fund, this would imply, a continual tax upon all titles, the 
amount of which ought previously to be made the subject 
of inquiry. The proposal is a serious one, not so much 
perhaps from the risk incurred at the beginning through 
bad titles, as from the risk subsequently incurred through 
fraud " C I^and Transfer,' p. 85). 

Fortunately the Australian experience furnishes a very 
full commentary on this passage. So far from the prin- 
cipal danger being through fraud subsequent to first 
registration, no loss at all has occurred from this cause 
in over twenty years ; all the losses have been through 
original bad titles, or through mere mistakes. 

Although the Australian '* assurance " charge is a small 
one, namely }^d. in the 11. (rather over 2Z. per lOOOZ.) — 
except in Tasmania, where only id. is charged^ — levied on 
all first registrations and on every transmission on death 
afterwards, yet the funds have everywhere increased out 
of all proportion to the demands made upon them. 

The statistics are as follows (except where otherwise noted, 
they are all supplied by 1872 and 1881) :— 



Cap. IV.] THE GUARANTEE FUND. 76 

South Australia. — ^Twenty-two years' work, two titles can- 
celled, one compensation paid (801.)^ fund AOfiOOL (1879, 
No. 1796). Colony fonnded 1836. 

. Queensland. — ^Eighteen and a half years' work, no title 
cancelled, one compensation paid (1500Z.), fond 11,000Z. 
Colony fonnded 1824, nnder New South Wales. 

Tasmania, — Oyer eighteen years' work, no tiUe cancelled, no 
compensation paid, fond Qd.) 3600Z. Founded as penal settle- 
ment, 1803. 

Victoria — Eighteen years' work, one title cancelled, 924Z. 
paid in compensations, fund 61,000Z. Separated from New 
South Wales, 1850. 

New South Wales. — ^Nearly eighteen years' work, no titles 
cancelled, no compensations paid, fund 88,000Z. Founded as 
penal settlement, 1788 ; titles dating back to 1795 have 
been registered. 

New Zealand. — ^Nearly ten years' work, one title cancelled, 
no compensations paid, fond 26,6002. Founded 1814. 

Western Australia, — Five years' work, no titles cancelled, no ; 

compensations paid, total of fund not stated. Founded 1829. 

Totals. — ^Four titles cancelled, 25042. paid in compensations, j 

funds 180,00OZ. without Western Australia. ) 

More than half the loss (1500Z.) was incurred at one blow 
by a mistake in a map. 

Now even when we have made all reasonable allow- 
ances for the greater perspicuity of most titles in Aus- 
tralia, it is still difficult to resist the conclusion, after 
studying the figures, that there would be a good margin 
left for safety if a similar percentage were to be sub- 
scribed in England. 

The serious cost of all investigations of title here, 
makes it desirable that no charge beyond the ordinary 
expenses should be made on first registrations. The 
guarantee charge must therefore be subscribed on some 
other occasion. I would suggest its being paid at the 
moment at which the guarantee attaches, namely, on the 
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first registered transfer for value after first registration ; 
the charge to be assessed on the value of the land com- 
prised in such dealing. As will be seen in Chapter V., 
p. 77, this payment can be combined with a scale of 
office fees which even then will only amount to a frac- 
tion of the present costs of conveyancing, and yet will 
be high enough to produce a good profit, so as to ensure 
safety from unforeseen accidents during the infancy of 
the institution : the fees would be reduced as soon as it 
might be thought prudent 

The difficulty of valuation would be avoided by limiting 
the guarantee to the value declared, and noting the fact 
on the face of the certificate of title and on its duplicate 
in the registry, nothing beyond the amount so noted being 
payable in any case. Improved value can be provided 
for by allowing the owner to complete his insurance up to 
any amount, whenever he likes. The guarantee being 
only a contract of indemnity, excessive insurance would 
not do the office any harm. 



4 



House of Lords, 



Mju -3/' /^ 



s.w. 



dtAA. ♦«* 



(flu JUJ CL^ cjJyU, , 



X^uo^ ^^^ '^ 



kUAXXA /"^^t^^ 



^rr< — ^ 



{ ^lOM lA^I^^f^ 






76 



POINTS OP PRACTICE. 



[Cap, IV. 




VA 



JllA flff£>r flro4: ^^^*^^:^^ 



«■ 



( 77 ) 



CHAPTER V. 

FINANCE. 

The finance of the scheme is a very important point; 
the question being — ^how can the office fees be made low 
enough to attract landowners, and also high enough to 
leave a safety surplus after paying all working expenses ? 

The following calculations are based upon such data 
as I have been able to obtain. They are very rough — 
a mere skeleton— and some of the bones missing 
perhaps ; but they will form at any rate a sort of target 
at which criticisms may be levelled, and when that pro- 
cess has been gone through the proposal may be modified 
if need be. 

Considering that according to the * Summary of Owners 
of Land in England and Wales ' made for the House of 
Commons in 1876 (Papers, 1876, Vol. xxxix., No. 335, 
p. 21), there are about one million separate freeholds and 
long leaseholds in the country, to which may be added 
conjecturally almost as many more leaseholds (original 
and derivative) for 99 years and under (which are not 
included in the Summary); all of which would form 
separate titles on the register ; it may be supposed that if 
the system is successful, almost two million titles will 
eventually be placed on the books. The following cal- 
culations show the returns that may be expected from 
50,000 only. A larger number would of course be more 
economical 
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Scale of Fees. 

Suppose the office fees, to begia with, are fixed at one- 
tenth of the present total conveyancing charges on a 
two-party sale, without any extras. Such fee to be 
charged on every registered sale, mortgage, transfer 
of mortgage, lease, and succession on death. (Other fees 
would also come in on registering discharges of mortgages, 
surrenders of leases, settlements, bankruptcies, foreclosures, 
judgments, executions/ powers of attorney, cautions, re- 
strictions, inhibitions, &c., but these may be left out of 
the account in order to be on the safe side.) A table 
of some of the results picked out at various points of value 
from largo to small properties, will show that such a 
charge would not be very heavy, and would leave a fair 
margin for professional remuneration (considering the 
nature of the work to be done) in cases where a lawyer 
or other agent is employed. 



Values of Property. 



.Usual Regis- 
tration Fee. 



All values under 1002 

AU values between lOOZ. and 300Z. 

For 5002. value 

„ 10002. 



» 



„ 80002. „ 
„ 10.0002. „ 
„ 50,0002. „ 



£ «. 

12 

1 
1 10 
3 
7 

14 

34 



Ditto, plus 
Guarantee 
Charge.* 



£ 9. 

16 

1 15 

2 10 
5 

13 

34 

134 



Present Gon- 
veyandng 
Fees (two 
partie8).f 



£. t. 

6 

10 

15 

30 

70 

140 

840 



* p. 73. t As given at pp. 34, 35 of the Incorporated Law Society's Digest 



Gross Annual Expenses. 

The gross annual cost of the registry in salaries and 
expenses will of course depend upon the number of titles 
on the register, and the number and complication of the 
dealings that will have to be recorded (on the average) in 
each year with respect to each title. 
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The English registry obviously furnishes no precedent. 
The only colonial registry from which we have adequate 
returns is the Queensland Eegistry. There, in 1879 (the 
last year reported), they had over 43,000 titles on the 
register, and their gross payments in salaries and expenses 
were 4230Z. Is. 4d. (1881, pp. 80-88), rather less than 
two shillings per title. Ought this expense to be 
exceeded here ? On the one hand, it may be considered 
that dealings are more complex here, and that there- 
fore our expenses per title would be greater — though 
if the voluntary system be adhered to, it is not likely 
that any large proportion of registered estates will 
be of a class with respect to which very complicated 
dealings are to be expected. And on the other hand it 
should be observed that in respect of the frequency of 
dealings, the work done in the Queensland Eegistry is 
heavier per title than it is likely to be in the English one. 
For it appears from the same authority that an average 
property in Queensland is the subject of a registered 
dealing once in every seven years. It may be said that 
if work is heavy, so are receipts from fees. But we are 
now considering trouble and expense only, and when we 
come to the calculation of probable receipts, it will be 
found that this rate of one dealing in every seven years is 
more than double the maximum frequency of fee-pro- 
ducing dealings there assumed for any description of 
property in England. Besides which, the 42S01 above 
mentioned included all the expenses of investigating about 
two hundred titles (each at least eighteen years old) on 
first registration free of charge, all which work, according 
to the plan hereinbefore set forth, will be done in England 
by solicitors outside the office. 

Considering these things, we might almost assume that 
our registry could be made to work as cheaply as the 
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colonial registries, that is to say, costing about two 
shillings per title per annum. But, to be again on the 
safe side, we will put it at 6$. 4(2., one-sixth of a pound, 
instead of one-tenth. 



Gross Annual Bbceiptb and Surplus. 

The gross annual receipts from any given number of 
titles, under the scale of fees proposed, will of course 
depend upon the frequency of dealings, and the values of 
the properties to which they relate. Neither of these 
things is very easy to estimate exactly. A rough estimate, 
however, will suffice if care be taken to keep on the safe 
side at doubtful points. 

In estimating the frequency of dealings (sale, mort- 
gage, lease, and succession on death), it willj I think, be 
safe to assume that an average registered property, if under 
1000?. value, will yield a full fee once in every fifteen 
years ; if over that value, once in every twenty years. I 
believe this estimate to be much below the actual average 
even now — taking town and country together — and, with 
the facilities that a good registry would afford, a consider- 
able increase in mortgage dealings may be expected to 
take place with respect to registered properties. 

The values of the respective estates on the register 
may be gathered with enough accuracy for the present 
purpose from the summary already referred to (p. 77). 
The return on which that summary is founded was made 
in 1875, and is commonly called • The New Domesday 
Book.* 

< The New Domesday Book' gives the acreage and annual value 
of all the land owned by each landowner in each county, exclu- 
sive of London. This, of course, is not quite what we want^ 
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namely, the value of each estate that will be separately regis- 
tered ; but it is the only authority available, and in the calcula- 
tion which follows care has been taken to prevent the estimated 
values of registered estates from appearing too high — which is 
the only danger. 

In the *■ Summary ' the landowners are divided into classes 
according to the acreage of their several estates, beginning with 
the smallest. The numbers found in these several classes and 
the total rental received (or owned) by each class are given as 
follows : — 

Numbers of Landowners. ^otal Rentals. 

703,289 29,127,679 

121,983 .. 6,438,324 

72,640 6,509.289 

25,839 4,302,002 

32,317 13,680,759 

4,799 6,427,552 

2,719 7,914,371 

1,815 9,579,311 

581 5,522,610 

223 4,337,023 

66 2,331,302 

3 188,746 

1 161,874 

From this, table we can construct a similar table of registered 
estates, similarly divided into sets, showing the number of 
estates and the capital value of the average estate in each set. 

The numbers of estates may be taken direct from the above 
numbers of landowners (see allowances presently) ; dividing 
them by 20 we reduce the total to 48,363, which is about the 
number we wish to consider. 

The values of estates are obtained as follows : First the 
rental possessed by the average landowner in each of the 
above sets is found by dividing the total rentals by the 
numbers of landowners (for instance 29,127,679Z. -f- 703,289 = 
All.). Then from these rentals the capital values are obtained 
at 25 years' purchase (41?. x 25 = 1025Z.) ; all these values are 
then reduced by one-fourth (1025?. — 256?. = 769Z.) so as to leave 
a wide margin for all minor allowances that ought to be made 
— for instance, the cases of separate estates massed together in 
^ The New Domesday Book,' as belonging to the same owner in 

* a 
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the same county; the possibility that small estates will be 
registered more freely than large ones, though this has not 
been the case hitherto, &c. We thns obtain the following 

Estimate of values of registered estates : — 

In every 48,363 registered estates there will be : — 

35, 164 estates of an average valne of 769 each. 

6,099 „ „ „ 975 „ 

3,687 „ „ „ 1,669 „ 

1,296 ., „ „ 3,113 „ 

1,616 „ „ „. 7,932 „ 

234 „ „ ., ,^MiW « . 

135 „ „ :, 54,^563 . „i 

90 „ „ „ 98,952 - ,* 

29 „ ., „ 178,219* „ 

11 „ „ „ 364,650-* „ 

3 „ „ „ 662,288» „ 

48,363 

* It may be doubted whether estates of over £100,000 value will often 
be registered entire; but, as the fees payable are the sanfe for all values 
over that amount, the receipts of the office are not' exaggerated by 
including these estates in the present list — rather the contrary. 

Treating these average values as actual values, the total 
sum obtainable by levying one fee on every registered 
estate comes out as follows : — 

From properties of less than 1000/* value : — 

£ s. £ 

35,164 fees at 2 5 each = 79,119 

6,099 „ 2 18 „ .. .2= 17,687 

Total .. .. .. .. .. £96,806 

From properties of more than 1000?. value : — 

'."■•■••..■•.«*•■■•..•■> £ 

3,687 fees at 4 .5 each .: = 15,669 

1,296 „ 7-2- „ = 9,201 

1,«15 „ '11 15 „ = 18.976 

284 „ 21 10 „ = 5,031 

135 „ 36 5 „ = 4,893 

90 „ 58 6 „ = 5,242 

(29+11+3=) 43 „ 59 „ = 2,537 

Total £61.549 

It will be noticed that all the items (except the last) in the second and 
third columns have been ** rounded." In doing this the receipts have 
been reduced in every instance. 
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Dividing the first total by 15 and the second by 20 
* (according to the frequency of dealings above determined 

upon) and adding them together, we find the gross annual 
i receipts of the registry to be 95302. 

The yearly expenses of a registry containing 48,363 

r titles at 3a. Ad, per title, as above determined, will be 

8060Z. This leaves an annual surplus of 1470?., a small 

sum no doubt, but if the above assumptions are warranted 

its smallness is no defect. 

If some of those assumptions be doubted, it may be 
observed that the scale of fees can be doubled without 
approaching the present scale of conyeyancing costs. If 
this be done the following alterations can be made in the 
supposed conditions without destroying the surplus: — 
Expenses of registry, 53. per title per annum. Frequency 
of dealings, once in twenty years for small as well as large 
properties. Capital values of estates = twenty years* 
purchase. 

But * The New Domesday Book ' takes no notice of lease- 
holds for ninety-nine years and under. As it is hoped 
that a very large number of these properties will be 
registered, they claim attention. They differ from other 
properties in two important respects. For one thing, as to 
expenses, the legal incidents of the tenure render dealings 
with leaseholds exceedingly simple, at least as simple as 
dealings with all classes of property in Australia. So the 
gross expense of maintaining the registry in respect of 
these properties may be estimated much nearer the 
Australian standard, say half-a-crown a year per title on 
the books. And further, as to receipts, these leaseholds, 
being mainly town properties, are dealt with somewhat 
oftener than the general average, certainly as often as 
once in every fifteen years, and probably oftener. (It 
will be remembered that thus a considerable margin is 

G 2 
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still left on the safe side; because, (1) the Queensland 
standard of expenses is only 2s. per title per annum; 
(2) the work to be done in the Colonies is far heavier than 
our modest one dealing in fifteen years ; (3) we exclude a 
considerable list of fee-producing operations from our 
estimates of receipts, though of course they occasion some 
part of the expenses; and (4) as already pointed out, the 
very low scale of fees proposed might really be doubled 
without failing to give great relief to the landowners). 

Thus six leasehold properties will cost the office in 
fifteen years IH. 58., and even if they are only of small 
and moderate capital values, say 3001, 500Z., liDOO?., 
15001, 2000Z., and 3000Z., they will produce in the same 
period (according to the scale of fees originally proposed 
at p. 78), 211. 10s. Surplus, 10?. 5s. Annual surplus, 
2s. Sd. per title. 

I leave these figures to the consideration of those who 
will be better able to judge of their value than I am. 
No pretence is made of their being conclusive; but it 
is hoped they may not be laid aside with a shrug, as 
things " that will prove anything," but that they may be 
held to justify further and more detailed inquiry on the 
suggested lines. 

Inaugueation Expenses. 

The initial cost of inaugurating the new system ought 
not to be great. The official staff would not need any 
increase to begin with, and as work increased, so would 
fees. In fact, considering that we have all along been 
working with a steady annual deficit (see p. 73, top), 
which has latterly reached 5000Z. a year, and that we 
must go on with this annual deficit (though it is just now 
somewhat lessened by the omission to appoint a successor 



Cap. v.] finance. 85 

to the late registrar, Mr. B. S. FoUett, Q.O.) until 
some means is devised of attracting more remunerative 
work; and further that on the Queensland system — 
as we have seen — over 43,000 titles can be maintained 
at a gross cost of 42302., which is less than four-fifths 
of what we now pay for the maintenance of 3000 — it 
would not seem very good economy to grudge the 
lOOOZ. or so that might be needed to send the new 
registrar to study in Australia for a month, to buy some 
new books, and to construct a long counter in the office 
where applicants can be attended to personally. Any 
compulsory scheme would entail a far greater initial 
expense, for it would from the beginning "require an 
immense staff of officials of all grades to cope with the 
amount of work which might with probability be ex- 
pected to flow in upon the office from the whole of 
England " C Land Transfer,' p. 83). 

Stamping Documents. 

Before leaving this part of the subject, it may be re- 
marked that the revenue will gain considerably under any 
registration scheme, by reason of the necessity that will 
then exist of stamping all deeds and transactions properly 
before they are brought to the registrar. It is well known 
that extensive evasions are practised on the revenue by 
the non-stamping of deeds. I myself have known of a case 
where on a single deed lOOOZ. was lost to the country by 
the omission (probably deliberate) to affix the proper 
stamps. The prevention of half-a-dozen cases of this sort 
would pay the best part of a year's expenses. 
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CONCLUSION. 

This treatise would not be complete without some more 
direct reference than has hitherto been made to the 
important personal services of the originator of the 
Australian system, the late Sir Eobert Torren& At the 
time when he first turned his mind to the subject, he was 
a Commissioner of Customs in South Australia, in which 
capacity he had taken occasion to observe the practical 
working of the registry of ships. He had no special 
knowledge of the methods or principles commonly used 
in the transfer of land, and yet he was bold enough to 
form, and talented enough afterwards to carry through, a 
project for its reform, which every one about him best 
qualified to judge believed to be hopeless, based upon the 
same principle as the shipping register. Within three 
years of that time he had started and led an agitation in 
support of his plan; he had drafted the lengthy and 
elaborate Act (of 123 sections, filling 46 quarto pages) 
which is often called by his name ; he had carried that 
Act in the South Australian Parliament, in spite of the 
gravest protests of the legal profession, who were con- 
vinced that it would only make confusion worse con- 
founded ; and he had secured the practical success of the 
measure by a lavish expenditure of personal care and 
energy, and good sense, on its working in detail. When 
his system had become a success in his own colony, he 
actively promoted its adoption by the other members of 
the Australian group, including the more ancient colonies 
of New South Wales, Tasmania, and New Zealand ; and 
when he came home to settle in England, and obtained a 
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seat in the House of Commons, he made the furtherance of 
land transfer reform one o€ his special subjects, and did 
much to keep alive the flagging interest of the public in the 
matter. Now it is doubtless true that registration of title 
was no new idea in 1856 ; it is true also that the original 
*'Torrens" Act required amendment at the hands of 
professional lawyers; it was entirely repealed and re- 
enacted in 1860, and it may be the case that improye- 
ments can eyen now be suggested; but its author will 
always (and justly) retain the credit — ^the sole credit — of 
haying brought down the idea from the region of theo- 
retical speculations into the world of accomplished facts ; 
and, moreoyer, of haying thereby sayed it from utter 
extinction. For had it not been for the triumphant proof 
furnished by the colonial experience, that the system 
really meets the needs of persons who want to sell and 
mortgage their land, there can be little doubt that the 
discredit inflicted upon it by the unfortunate experiments 
made in England and Ireland in 1862, 1865, and 1875 
would haye sufficed to destroy all faith in it as a practical 
possibility. Had Sir Eobert Torrens liyed a few years 
longer, he would probably haye seen an efficient system 
established in this country, and would, it may be hoped, 
haye receiyed from all classes a fuller acknowledgment 
of his seryices than he in fact obtained. 

In bringing my work to a close, I must ask the 
reader to belieye that much has necessarily been left 
unsaid. My object has been not so much to explain or to 
adyocate registration of title (that has been done often 
enough already), as to show how it can be most safely, 
easily, cheaply, and quickly introduced, by the use of 
expedients, some of which, as far as I know, haye not been 
before suggested, and all of which are more or less new 
to the profession and the public in this country. 
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Among unprofessional persons, there is a very consider- 
able, though a very vague, feeling in favour of registration 
of title, to which Colonel Leach thus testifies : " I think 
there is a general feeling in the minds of the public in 
favour of registration. During the operation of Lord 
Westbury's Act I saw a great many owners of property 
who registered under that Act. They came to the oflSce 
to see me for various reasons, and I gathered then that 
the feeling in favour of registration was very strong. I 
could mention cases in which the proprietor registered 
in opposition not only to the wish of, but in opposi- 
tion to obstructions placed in his way by, solicitors" 
(1878, No. 3599); and as the Australian experiences 
become more widely known and better understood, this 
feeling must increase. With the profession the matter is 
still under a cloud: several only know of it as a project 
that has twice failed to give satisfaction in practice ; some 
continue to hold a deliberate opinion in its disfavour : and 
it is hardly an exaggeration to say that most of the 
authoritative utterances lately made betray more or less 
ignorance of the Australian theory and practice, by 
raising difficulties on a priori reasoning which have long 
since been solved by the successful devices of colonial 
legislatures ; for instance, the difficulty of indefeasibility 
of title, the registration of altered boundaries, the speedy 
transaction of business at a distance from the registry, 
how to make equitable mortgages by deposit of deeds, 
how to guard against fraudulent transfers without impeding 
the course of dealing. 

There is no need to attempt the impossiUe task of 
persuading people of the usefulness of a system that they 
have not studied, or are very disinclined to believe in. 

Most sound projects have suffered from being misunderstood. 
Begistration Acts are np exception. An example. One 
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experienced Manchester solicitor explained to Mr. 0. Morgan's 
Oommittee (1879, Nos. 1024-1034) a system of tenure common 
in the north, which he alleged would render Lord Caims's 
Act inapplicable to that district : thns showing that he had 
not read sec. 82 of the Act : nor was there a single member 
of the committee snfiBiciently familiar with the measure 
they were appointed to consider to be able to set him 
right. Lord Cairns afterwards referred to this (amongst other 
portions of the eyidence) with the remark that when he read 
them he " could not help thinking that the contents of the Act 
had not been sufficiently studied " (1879, No. 2877). It is my 
own experience to find that registration is often supposed to 
provide no expedients for compassing every-day ends — ^an 
opinion which is (at the present day at any rate) sufficiently 
refuted by the mere fact of its having been popular for nearly 
thirty years in such an eminently <* every-day" territory as 
Australia. 

If only an easy door is opened to the many who do 
believe in it, and are willing to go in and give it a trial, 
coupled with proper care that those who enter shall not be 
disappointed with the experiment^ the system will advertise 
itself, and after two or three years every purchaser will 
register as a matter of coarse. 
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SUMMAET OP THE ADVANTAGES WHICH THE 
SCHEME CLAIMS TO COMBINE. 

1. It is a Yoluntary system : nobody who does not want 
it need have it, and people can try it without being 
bound to go on with it. 

2. It abandons the idea of indefeasibility, which has 
been abandoned in the Torrens system long ago, and 
which is the great obstacle to progress. 

3. It is cheaper to the individual than any efficient 
voluntary scheme yet suggested, and at least as cheap as 
any compulsory one. 

4. It gives an immediate guarantee, like the Torrens 
system, to purchasers from the first registered owner. 
The compulsory scheme that is most likely to be carried 
does not. 

5. It involves less initial expense to the State than any 
compulsory scheme ever can. 

6. The growth of business being gradual, there will be 
less chance of dissatisfaction owing to a block in the office 
than with a compulsory scheme, where a great press of 
work will arise suddenly. 

7. No great harm will be done should it entirely fail to 
give satisfaction. 

8. The registrar is not made a judge in any sense of the 
term. 

9. Eightful owners of land run no risk of dispossession. 

10. No alteration in the use or enjoyment of property is 
called for. 

11. Existing machinery is utilised to the furthest 
possible extent, with the result of great economy. 
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12. The registrar's energies are not wasted over work 
which other people can do much better^ but axe kept for 
special duties. 

18. Boundaries are guaranteed at no extra cost (see 
more fully in Appendix VI., p. 118). 

14. There will be no need of a general survey (see more 
fully in the same Appendix). 

15. In the majority of cases the change will be effected 
for nothing. 

16. The e very-day work of the office is to be founded 
on thirty years' successful experience. 

17. Fixed and moderate fees, and a surplus. 
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APPENDICES, 



APPENDIX I. 

PBACTICAL RESULTS OF HEOISTBATION OF TITLE IN 

AUSTRALASIA, 

Sib B. Tobbens says: ^^I have had people in South 
Australia mortgaging their land for 11. because a man 
gets his mortgage for five shillings. A farmer cultivating 
bis own land rides four or five miles into a town, and he 
goes to a broker and says, * I want 50Z. to pay my men/ 
and he gets his 50Z. in a quarter of an hour" (1878, 
No. 3235). Sir A. Blyth says (1879) : '' Registration of 
title is now almost universal (No. 1778) ; for one transac- 
tion under deeds now, there are a thousand under the 
Act; it is a curiosity if you get a person with deeds 
(1779). I lent a good deal of money under this Act 
(1782). [To a person wanting to borrow money] I should 
say first, * Real Property Act, I suppose ? ' Then the next 
thing would be, * You do not want a lawyer, I suppose ? 
I do not* He would probably say, *No.' I should 
accordingly say, * Come with me to the registry office ; 
you have got your certificates with you ? ' I should go 
to the registry office and draw out a mortgage upon the 
counter at the registry office, and have it witnessed, and 
hand it to the clerk, and say to him, ^ It will be ready 
to-morrow afternoon, I suppose ? ' (1783). Bankers and 
merchants who are continually dealing with mortgages 
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have a clerk in their office who specially attends to mort- 
gage business; if I arrange with you for an advance, 
Z ^ive it to the clerk to attend to ; and so in the banks 
there is a clerk who looks after these things and gets 
mortgages on property made; he draws them out on 
the printed forms (1788). When the mortgage is paid 
off, the transaction is simpler (1791) ; there is no necessity 
for the intervention of a lawyer; it is never thought of" 
(1792). **I think even lawyers agree that it has given 
universal satisfaction: no one would like to go back 
to the old system (1799)." There is no difficulty in 
transferring land at a distance from the central registry, 
except that an agent has to be employed to examine the 
register if necessary (1943-1946). Mr. W. Tarleton, 
Becorder of Titles in Tasmania, writes (1872) : " At least 
four-fifths of the operations under the Act have been 
transacted without the intervention of a legal adviser 
(p. 136, lower part) ; the whole transaction ander the 
new system can be completed in a few minutes without 
the aid of legal advice and at the very trifling expense 
of the registration fees; in fact, it is an every-day 
occurrence for parties to come to the office, sign the 
proper forms filled up by the clerk according to thfeir 
instructions, pay over the purchase money or the amount 
lent there and then at the counter, and walk off with 
their business completed. The process of foreclosure is 
simple, speedy, and effectual " (p. 137, upper part). I am 
told it costs about SI. A foreclosure seldom costs less than 
30Z. in England, though here the recent 0. LV., B. 5 A. 
may make some difference. ^^It has become an estab- 
lished institution, of which the peculiar and important 
advantages have been thoroughly recognised by the com- 
munity" (p. 138). Mr. W. B. T. Andrews, Eegistrar- 
General of South Australia, writes : " As a general rule 
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persons avBilisg themselves of the provisions of the Act 
do not have recourse to legal advice" (1872, p. 153, 
answer 4). Mr. H. Gawler, solicitor to the Lands Titles 
Gommissioners of South Australia, writes that ^' there can 
be no question that as regards transfers, mortgages and 
leases, the Torrens system is a perfect success; land in 
fact being as easily and securely dealt with as stock in the 
funds (1881, p. 5, para. 2 of Eeport). Mr. H. Jordan, 
Registrar-Q-eneral of Queensland, writes: **In the great 
bulk of the transactions the general public have not 
recourse to professional assistance"— only in first registra- 
tions or in successions on death in fact (1881, p. 31, 
answer 4). In this colony ordinary registration takes 
one or two days, a transfer by endorsement on the 
certificate two to three days (at half charge), issue of 
new certificate eight days (1881, p. 89). This is not 
inconsistent with the former statements. I am informed 
by Mr. G. L. Gretton, an English barrister of many 
years' colonial experience, that money is paid and 
possession is given at once; the delay of one to eight 
days is for formal completion of the purchaser's or 
mortgagee's title in the office (nothing is easier than 
to devise means for short interim protection). Another 
expedient adopted in some colonies is the * land broker.' " 
Mr. G. B. Davy, Registrar-General of Land, New Zealand, 
writes : ** No technical knowledge is requisite for dealing 
with land under the Act. A large proportion of land 
transfer business is transacted by unprofessional persons 
licensed as land brokers, and who readily acquire the 
necessary familiarity with the system" (1881, p. 99, 
answer 4). Mr. Gretton also tells me that land brokers in 
South Australia have to find sureties for a considerable 
amount, and that their fees vary from 5$. to 11. for 
ordinary transactions. "The broker is sometimes a 
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solicitor, sometimes a land agent, sometimes a merchant " 
(1879, No. 1947, Sir A. Blyth). From Kew South Wales 
we learn, " The public generally have become so accus- 
tomed to our certificates as in many instances to decline 
accepting a property except the title is registered " (1881, 
p. 151, top). From Tasmania again, after ten years' further 
experience, we learn that " a large proportion of the trans- 
actions relating to property under the Act is now carried 
out by members of the legal profession ; but parties con- 
versant with the Torrens system frequently fill up and 
sign the proper forms without professional aid, and 
occasionally the clerks in the office have afforded assist- 
ance. The new system has been accepted by the legal 
profession, and worked I believe without much additional 
expense to clients. The new system of land transfer may 
commonly be worked by any person possessing ordinary 
common sense and business capacity " (1881, p. 158). It 
appears that the total expense of a transaction where a 
lawyer is employed does not usually exceed two or three 
pounds in South Australia (' Chamber of Commerce 
Journal,' December 1885, p. 298). 
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APPENDIX IL 

COLONIAL EXPERIENCE OF BEGI8TBATI0N OF 

SETTLED ESTATES. 

In the colonies they have had a considerable number of 
settlements on the register, and some of their highly ex- 
perienced officials have given their very careful attention 
to the subject, and the results of this experience and quasi 
experience are as follows : ** The most complicated settle- 
ment ever made by deed or will cannot present for the 
purposes of registration any difficulties distinguishable in 
their own nature (or even in point of degree when taken 
singly) from those of ordinary titles. In the average of 
cases it is much easier to determine the party entitled 
under the special provision of a settlement than under the 
general law.** The writer then shows that in trust settle- 
ments obviously there can be no possible difficulty, and 
the beneficiaries get more protection; and that legal 
settlements with tenancies for life and in tail with 
powers of appointment and charges of annuities and 
portions do not present any more difficulty when dealt 
with singly (as they would be) than the ordinary regis- 
tration of estates inherited or passing by will, and the 
ordinary exercise of powers involved in every-day mort- 
gages. "These only diflfer from the others as words of 
many syllables diflfer from words of few syllables. They 
are resolvable into the same elements, and only require to 
be separated to present the same degree of simplicity " 
(1872, pp. 52, 53). 



i 



Appx. n.] REGISTRATION OP SETTLEMENTS. 97 

In South Australia, ^'We have had seven^l estates for 
life and in remainder and for separate use with powers of 
appointment registered, and do not find the slightest diffi- 
culty in dealing with them " (1872, p. 152, middle). At 
pp. 185-203 of the 1872 Eetum is an article on « Settle- 
ments under the Real Property Act/' with forms of 
instruments employed in the settlement of landed pro- 
perty, showing the mode of registering such instruments ; 
with remarks by Mr. H. Gawler, Counsel to the Lands 
Titles Commissioners, showing that with regard to trust 
settlements registered dealings with the trustees are per- 
fectly safe for the purchaser, while the beneficiaries, so far 
from being in a worse position than under the old law, are 
actually in a better one ; and that with regard to settle- 
ments by successive limitations of the legal interest, such 
estates can be directly registered with the greatest ease. 
** The Eeal Property Act in no way interferes with the 
principles of law or with the powers of landowners, or with 
their rights or liabilities, but only with the machinery by 
which such rights or liabilities may be created or protected" 
(p. 185, middle). The forms and model record exhibit 
the creation and registration of a settlement of leaseholds 
for lives and fee simple estates, made on the marriage of a 
registered owner, the fee simple estates being assured to 
the use of the settlor for life, with a term of 2000 years 
to trustees to secure annuities and to raise portions, with 
ultimate remainders in tail, &c. ; the leaseholds going to 
trustees to renew from time to time, and hold on corre- 
sponding trusts. 

The 1881 Eetum, p. 5, repeats the satisfactory experi- 
ence as to trusts in South Australia, and states (p. 7, top) : 
^^As regards settled estates, we find no difficulty in 
bringing them under the Act." Again, in New Zealand 
'' the system of caveat is found sufficient for conservation 

H 
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of trusts ; whilst life estates, and estates in reversion or 
remainder, are fully capable of definition on the register "^ 
(1881, p. 99, answer 5). An ignorant person comparing 
Lord Caims's Act with the Australian Acts would think 
that Australia was the place where settlements were 
common, England the place where they might safely be 
allowed to take their chance. Under Lord Caims's Act a 
tenant for life has always been registered as owner in fee 
simple ; the remainder-men and reversioners having to 
protect themselves as best they may by cautions or inhi- 
bitions, and in no case can an application to register land 
be made by anybody owning less than the whole fee 
simple. In Australia owners of partial interests — ^tenants 
for life, for instance — are allowed to be the first applicants 
for registration in all the colonies, sometimes even with- 
out the consent of the other persons interested (1872, If ew 
South Wales, p. 7, sec. 13; Victoria, p. 99, sec. 17, 
subs. iv. ; South Australia, p. 157, sec. 14 ; New Zealand, 
p. 209,^ sec. 21 : 1881, Queensland, p. 36, sec. 16 ; Western 
Australia, p. 106, sec. 17, subs, iv.), and the interests of 
remainder-men and reversioners can also be registered on 
their application (1872, New South Wales, p. 25, sec. 88 ; 
Victoria, p. 104, sec. 54; South Australia, p. 169, sec. 88; 
New Zealand, p. 223, sec. 95 : 1881, Queensland, p. 40, sec. 
36; Western Australia, p. 112, sec. 53). By this means 
remainder-men can deal securely with their interests (which 
they cannot do under the unregistered system — Mr. J. 
Williams, Q.O., 1878, No. 458), thus gaining a great 
advantage by it instead of l^ing prejudiced. 
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APPENDIX III. 

LEGISLATIVE SUGGESTIONS. 

In framing a new Act it seems worth considering whether 
the subjectrmatter of registration should be land or rights. 
It is my own belief that mnch improvement would follow 
if it were recognised that it is not a registry of land that is 
to be established, but of estates and interests in land. To 
me " registered land " appears a most inartificial term ; 
" registered estate, or interest " seems the correct form to 
use. If this view be adopted, any estate, right, or interest 
may become the subject-matter of a first registration. No 
more confusion will arise from the independent registration 
of partial interests than from the registration of " whole 
fees." The notion that a fee simple is the only suitable 
root of registration appears to be part and parcel of the 
idea that land, and not an estate in it, is the subject- 
matter of registration. If we get rid of this idea, the 
registration of any interest, however trivial, becomes per- 
fectly easy and perfectly proper. Of course the jfees for 
registering interests unlikely to be dealt with would have 
to be comparatively high. 

Following close upon this, comes another little bit of 
simplification, which is that there is no essential difference 
between first registration and any subsequent entry of pro^ 
prietorship. Every entry in the register is an independ- 
ent act (see Lord Cairns's Act, sec. 7, first registration, 
sec. 30, registered transfer) ; it operates to vest an estate or 
interest of its own mere virtue : the registered owner's 

H 2 



^m 



100 LEGISLATIVB SUGGESTIONS. [Appx. IH. 

rights spring absolutely new from the last entr j in the 
books : it is as if he had an original Crown grant in every 
case : whether it be called a transfer or a first registration 
matters not : in no case is it an old right transferred by a 
formality, it is a new right created by the servant of the 
State. The Oopyhold Court seems to furnish the truest 
analogy to the Land Begistry Office : the old estate is 
surrendered, evidence is produced of the agreement 
between the parties, and the registrar, whose position is 
exceedingly like that of the steward of the manor, grants 
a new estate in accordance with that agreement.* 

Under the pure guarantee system, these estates con- 
ferred by the registrar do not vest any interest in land 
which is incompatible with any prior estate legally sub- 
sisting, and equitably enforceable as against the registered 
owner at the time of registration. Where such an estate 
exists, whether registered or unregistered, the registered 
owner and his successors in title obtain the benefit of the 
registrar's indemnity only, until (as will often happen) 
the fault is cured by lapse of time. 

It seems also to follow from the above observations 
that "registered transfer" is a sadly misleading term. 
It sounds like an echo from the stony defile of deed 
registration which we have left behind us. The new 
system does not register operationsy it registers results; 
and a transfer is an operation and not a result, and so 
can never be registered, no^ not even by the Registrar- 
General himself. It will be found indeed that there is 
no need to refer specifically in an Act of Parliament to the 
operation of transfer. A general formula in the following 
form: "Any person may apply to the registrar to be 

* This aspect of registration is set out with great clearness at pages 
19-21 of an exoeUent Frendi pamphlet, ']^tude sur L'Aet Torrens/ 
C. Gide, Paris, 1886. 
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registered or to have registered in his stead any nominee 
or nominees as proprietor or proprietors of any estate, 
right, interest, or charge in, to, or upon land," and 
^'npon production of such eyidence as the registrar 
may deem sufficient, the applicant or his nominee shall 
be registered accordingly,"* will suffice to describe every 
operation on the books. The sole difference between 
'* first registration " and ** registered transfer*' will lie in the 
sort of evidence which will be produced to the registrar pre- 
paratory to the registration being made. Where the appli* 
cant can point to his own or his vendor's, lessor's, 
mortgagor's, or other immediate predecessor's name 
inscribed in the books as proprietor, that is to say in 
cases of " registered transfer," that will be enough, and 
the new registration will follow at once, and for a small 
fee. Where the applicant cannot do this, that is to say 
in cases of " first registration," or where a registered title 
has not been kept posted up to date, the registration will 
be delayed, and will cost more money, but the essential 
character of the operations as a whole will be exactly 
the same as in the other case. Particularly, let it be 
noticed, in that the rightful owner, whether registered 
or unregistered, is protected from all machinations carried 
on behind his back. 

This leads us to the consideration of unregistered deal- 
ings with registered estates. 

It may have been observed that the legislative formulae 
proposed above leave it open to a registered pro- 
prietor to transfer his registered estate by any of the 
existing modes of conveyance should he wish to do so, and 
if afterwards he should make a fraudulent ^^ registered 
transfer " to another, the new registered proprietor's estate 

* The formulsB are foanded on those in Lord Oaims's Act^ certain 
restrictions being omitted which do not appear to be useful. 
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will be subject to the earlier transferee's estate, be- 
cause the latter will be " legally subsisting and equitably 
enforceable against him/' and the guarantee fund would 
be his resource, as in all other cases of mistake and fraud. 

The guarantee fund can be protected against risks 
from this source in an easy and effectual manner, by re- 
quiring the registration of memorials of all assurances 
dealing with registered estates on the model of the old 
deed registries. The difficulties of searches would be 
nothing, for each deed would be registered under the title 
or titles it was intended to affect, and so would be traceable 
at once, and the fees for such registration need be no more 
than now charged in Yorkshire — a shilling or two. The 
effect of such registration would be to give the registrar 
power to call for every private deed material to the in- 
quiry on any demand for a fresh registration of a title. 
Thus the fund will be protected adequately. 

The convenience of being able on occasion to convey a 
registered estate by .private deed is too obvious to need 
any exposition. The only question is, would the true 
principles of registration of title be in any way under- 
mined by it ? 

I am aware that Sir Robert Torrens was strongly of 
opinion that to reserve any powers of conveyancing (safe 
or unsafe) off the register would be a fatal mistake. He 
points to the circumstance (* Torrens,' pp. 39-41) of such a 
power being reserved by Lord Westbury's and Lord 
Oairns's Acts as one of the causes of their failure. But 
he gives no reasons, and quotes no instance of such 
conveyancing having a bad effect, or indeed taking place 
at all : and we have seen that the failure of those two 
Acts is amply accounted for by other matters, which he 
was not so much impressed with, but which admit of no 
doubt. Further, latterly in the Australian Acts tlieni- 
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selves it is gradually being found necessary to supply the 
want of this power by enabling the final effect of interim 
unregistered dealings to be put on the register all at once 
(see the South Australian amending Act of 1873^ sec. 67, 
given in 1881, p. 21, explained p. 6, 4th), 

The truth about the matter seems to be this* The 
suspicion with which advocates of registration of title 
regard powers of unregistered conveyancing with 
registered estates arises partly from a confusion and 
partly from a misconception. The confusion is this :— 

In registration of deeds^ and in registration of title 
where " indefea&ibility " is solely relied on, the whole 
fabric of the system would break down unless priority 
were given to registered transactions over unregistered. 
For if it were not, no benefit would be obtainable by 
searching a deed registry, nor would there be any induce- 
ment to a man who had got a conveyance to register it 
therein ; so too in a registry of titles where there is no 
compensation fund the registered owner is barred from 
all chance of security unless his title is made paramount. 
But with guaranteed title it is altogether different. The 
registration does not profess to be infallible, and it 
makes proper provision for whatever mistakes may occur — 
unregistered conveyancing among the number, if desired. 

The misconception is this : — 

It is the old fancy — that landowners do not know 
their own interests — in a new shape. It is thought that 
they will, after their estates have been cleansed, return 
to their wallowing in abstracts of title out of sheer indo- 
lence and foolishness. This is most improbable. If 
registration of title proves itself really to be what it 
professes to be — a quick, cheap, and safe conveyancer — 
there is not the slightest reason to suppose that land- 
owners will neglect to keep their titles posted wc^ll up 
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to date, or that they will allow one single parchment 
curtain to obscure the clear light of registered pro- 
prietorship except for some substantial and weighty 
reason ; and if such reason exists it ought to be allowed 
fair play. 

Lastly, the recognition of trusts on the register seems 
possible, to the extent of guaranteeing the due execution 
of powers, and the payment of purchase moneys into the 
right hands in all cases, without damaging the simplicity 
of the system as applied to purchasers and third parties 
generally. Should a settlor desire it, he may have his 
trust deed or any part of it copied into a book kept in 
the oflSce, a private note being placed on the register, 
which will not express anything to an outside purchaser. 
On any dealing by the trustee the registrar will satisfy 
himself that it is in accordance with the terms of the 
trust. The purchaser will know nothing. Should it 
afterwards turn out to be irregular, the beneficiaries will 
have a claim against the fund for their loss. 

A higher scale of fees would be charged for this luxury, 
which, as already observed (p. 61), is of very doubtful 
necessity. All questions under the guarantee system 
resolve themselves into a matter of money. The regis- 
trar can guarantee anything if he is paid for the risk, or 
for the trouble of providing against it. 
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APPENDIX IV. 

TBE PRUSSIAN BJEGISTBT OF TITLE. 

Thb Prussian system is the work of many years' delibera- 
tion among jurists, carried on, it seems, quite indepen- 
dently of the experiments that were being made at the 
same time in the British Empire, but resulting in a 
procedure almost identical with that of the Torrens 
system. 

Prussian land law retains a large admixture of feudal 
institutions, considerable variety of tenure still prevails, 
and in respect of the age of titles, and the circumstances 
attendiug the use and occupation of land, Germany is 
obviously much more like England than Australia is. 
For these reasons it seems that a short study of the 
Prussian system, which was passed into law on the 6th 
May, 1872, will not be unprofitable. 

The bast original source of information is the official 
edition (*Die Preussischen Grundbuch und Hypotheken 
Gesetze. vom 5 Mai, 1872,' F. Werner, Berlin, 1873) : 
this contains the text of the laws, with a long introduc- 
tion and copious explanatory notes. A French transla- 
tion of the more important parts, with a very lucid 
introduction and notes also, by M. Paul Gide, an eminent 
French jurist, will be found in the * Annuaire de la legis- 
lation :fitrangfere' for 1873. 

In the extracts which follow, the general principles of 
the system will be shown, also an outline of a character- 
istic feature which I have termed, for want of a better 
name, the negotiable mortgage. 
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Law I. — ^Acquisition of Rights, 

1. In all cases of alienation of land by act of the 
parties, proprietary rights shall be acquired solely in the 
following manner, . namely, by an act of conveyance 
followed by registration of the transfer * 

2. The conveyance shall consist of two verbal declara- 
tions made at the local Land Begistry Office, as follows : 

The registered proprietor shall declare his assent to 
the registration of the purchaser, and 

The purchaser shall declare that he demands such 
registration. 

Note, — Either party may appear by a duly authorised 
agent. 

3. (The first declaration dispensed with where the court 
orders a conveyance.) 

4 (The purchasers' rights are not affected by notice of 
prior equities.) 

5. In cases of alienation by act or operation of law 
(Note — as, succession on death, marriage, execution, &c.), 
all proprietary rights, save the right to convey or charge, 
shall be acquired as heretofore. 

6. Title by occupation is abolished as against a regis- 
tered proprietor. 

7. (Registration confers all proprietors' rights of action, 
&c.). 

8. (Cautions may be registered.) 

9. The register can be rectified in accordance with the 
principles of the civil law. But without prejudice to the 
rights of purchasers for value acquired in good faith and 
in reliance on the correctness of the register (Us pendens 
may be registered), 

10. Rectification may also be obtained on the ground of 

"* Real exactness being impossible, I translate freely throughout. 
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invalidity (except where merely formal) in the transactions 
preliminary to the conveyance. 

18. Mortgages, negotiable and otherwise, are created by 
registration. 

19. The requisites of such registration are — 

(1) The consent of the registered proprietor (in the 
case of an ordinary mortgage this must be accompanied 
by an admission of indebtedness): or (2) judgment: or 
(3) requisition of a competent public authority. 

20. When, in the case of a negotiable mortgage,! 
a certificate of charge has been issued to the registered I 
mortgagee, he acquires the right to transfer it (by I 
delivery). 1 

27. A proprietor can register negotiable mortgages in I 
his own name, and have certificates of charge issued to \ 
himself. He thus obtains the right to transfer such \ 
negotiable mortgages and to confer on assignees the full 
rights of mortgagees. 

38. No defence will be valid in an action on a negotiable 
mortgage, unless it be founded on — 

(a) The direct relations between the plaintiff and the 
defendant, or 

(b) A patent defect in the certificate of charge itself, or 

(c) Facts known to the plaintiff when he took such 
certificate. 

39. A certificate of charge can be issued with coupons for 
interest attached to it. In such case payment of interest 
may be refused by the mortgagor until the coupon is pro- 
duced and delivered up to him. 

* 52. An ordinary mortgage cannot be transferred inde- 
pendently of the mortgage debt. A negotiable mortgage 
may be so transferred : in which case the debt (if any) for 
which it was a security is no longer enforceable. 

(M. Gide observes that this latter provision seems not 
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altogether satisfactory. It is intended to prevent the 
mortgagor haying to pay the debt twice over in case the 
debt and the charge part company : but as it stands, it 
gives him no means of proving his exemption, if sued for 
the debt during the continuance of the charge, and it 
exposes the assignee of any debt to a serious risk, 
for if a negotiable mortgage has been given as security 
for it, and has been transferred independently of it, 
the debt cannot be enforced. The establishment of a 
registry of debts so secured would meet the diflBculty, or 
the mortgagor might be left to take his chance). 

54. (Transfers of mortgages do not require registra- 
tion.) 

55. Transfers in blank. Negotiable mortgages can be 
transferred without fiUing in the name of the transferee. 

The holder obtains the right of filling up the blank, 
or of himself transferring in blank, or of enforcing the 
mortgage. 

57. Mortgages (negotiable or otherwise) can only be 
extinguished by erasure from the register (that is to say, 
when paid off may be transferred for value, or preserved 
for the mortgagor's benefit). 

Law II. — Eeqisters. 

29. In cases of mistake or fraud the actual delin- 
quent is first liable to innocent parties injured thereby, 
the officials are next liable for neglect, and failing these 
the State is liable. (M. Gide, translating a Eeport made 
by the Prussian Upper Chamber, makes it appear that 
this guarantee is intended to be absolute, also that it 
is intended to be covered by adjusting the office fees as 
occasion may require, thus " establishing a mutual assur- 
ance system between the holders of registered titles against 
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the possible mistakes of the registry books," exactly like the 
Torrens system.) 

49. Any unregistered proprietor can apply for registra- 
tion. (The last conveyance appears to be the only proof 
of title required.) 

I cannot exactly discover the precise effect of a 
mistake in the register. The language of Law II., 
sec. 29, does not (in terms at any rate) appear to give 
a Government guarantee to the injured party in every 
case of mistake that might be imagined, for it only 
covers cases where officials are guilty of neglect. But it 
is not my object to discuss the law so much as to attract 
attention to it^ in the hope that before we frame our new 
scheme an inquiry may be made into its working, especi- 
ally with respect to the negotiable mortgages, so that we 
may not miss the fruits of fourteen year^' experience in 
any point in which it would prove useful to us. 

The system is compulsory ; but it must be remembered 
for one thing that far less hostility is felt towards Govern- 
ment interference in Germany than in England ; and for 
another that the system was only an alteration and im- 
provement of an existing registry system, which had 
all its officials in full work, and its descriptions and 
valuations of property, and local offices in every market 
town already estabUshed-^-a very material difference to 
our case. 

Practical Results. 

The following practical results of the system may be of 
interest to the reader. They have been supplied to 
me by my cousin, Herr W. von Selle, who has for the 
last six years bad considerable opportunities of studying 
the matter in the course of his official duties as chief 
magistrate in a Prussian country town. 
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When land is sold, the seller and the buyer go before 
the registrar ; a contract of sale is not necessary. 

The buyer and the seller can make a contract of sale 
if they like in the presence of a notary or a judge (in 
which case it appears from Law I., sec. 2, note, that their 
personal attendance at the registry will not be required). 

The expenses of sales are adjusted on an ad valorem 
sliding scale, which proceeds as follows : 

From 3Z. 158. to 30Z. value — 1 per cent., so that the 
lowest fee is 9d. only. 

From 30Z. to 150?. value — 65. for the first 30?., and 
thence J per cent. 

From 150?. upwards — 12s. for the first 150?., and 
thence one-twentieth per cent. 

For mortgages the fees are still lower, the lowest fee 
for a 3?. 155. mortgage being rather less than 5d. 
(40 pfennigs). 

(It is difiScult to say exactly whether the oflSce is self- 
supporting, because portions of its work-the description 
and valuation of estates for instance— are facilitated by 
other Government institutions established for the general 
welfare, but it does not seem that its institution involves 
any addttiofidl expenses to the State.) 

The time occupied in the purchase of an estate rarely 
exceeds one hour. But if the owner died a long time 
ago, and left many heirs, of whom some have died, and 
others have gone abroad, &c., the registrar will require a 
few hours to satisfy himself that the vendors are the real 
owners, and if proofs of deaths, &c., are missing, further 
diflSculty and delay will arise. {This is no doubt the 
weak point of all registry systems. But under the 
guarantee system powers of dispensing with formal proofs 
can be conferred on registrars.) 

In cases of sales out and out, the help of a private 
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lawyer is quite unnecessary ; but if the purchase money 
is to be left on mortgage, or if possession is to be post- 
poned, the help of a notary is advisable. 

The notary's fees are fixed by law ; they commence at 
eighteen-pence for a 31. 15s. sale, and reach their maximum 
at 2Z. 10s. for sales of 3000Z. value and upwards (I under- 
stand this fee includes all parties, and is paid by the 
purchaser). 

Settlements exist. A father, for instance, can confer 
a life estate on his son, with remainder to his son's wife 
for life, with remainder to the eldest son of the marriage ; 
portions for younger children being chargeable at the 
same time. All these interests are recognised on the 
register. 

The extent to which the poorer landowners avail 
themselves of the facilities for mortgaging their lands 
may be judged from the following abstract of a cancelled 
mortgage which I have before me. 

Prussian mortgage for 6Z. (120 marks), at 5 per 
cent. 

Part 1. The security consists of (description, value, 
and owner, of land). 

Part 2. Incidents of tenure (none), and perpetual 
rents. 

Part 3. Prior mortgages. These are eighteen in 
number, and are stated in order of priority. Nos. 1, 5, 
10, 14, 16, have been paid ofif. The amounts of the 
remainder are as follows : — 11, 16s. ; 15s. ; IZ. 13s. ; 11. 4s. ; 
18s. ; 2Z. 17s. ; 81. 18s. ; 91. 18s. ; 21 2s. ; 11. 7s. ; 41. 19s. : 
15Z. ; 11. 18s. It may safely be said that not one of these 
mortgages could have been made in England, except 
under circumstances so exceptional as to be quite outside 
practical consideration. 
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The dooament is perfectiy plain and stmightforward, 
and is written &ir on five pages of draft paper boand 
together with a sealed thread. 

The fee would be about tenpence (80 pfennigs). 
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APPENDIX V. 

EMPLOYMENT OF SOLICITORS TO EXAMINE OLD 

TITLES, 

This suggestion is a new one, and is only made in view 
of the special features of the problem in Eiigland : it is not 
of the essence of the scheme (see alternative plan, p. 69). 
Obviously it can only be resorted to where the pure 
guarantee system is adopted ; but if it be considered safe 
enough for the protection of the fund, its practical advan- 
tages to the landowners are very clear. The following 
suggestions as to detail seem necessary to meet some of 
the primAfcuAe difficulties of such a plan. 



Suggested Details. 

The immense majority of cases will be the purchasers' 
cases, and in fact it might be well to confine the offer in 
the first place to these cases, for they will be very much 
the easiest to manage. 

Any purchaser may bring his contract to the office. 

The reference will then be handed over to any solicitor 
he may name, who will act as his private solicitor 
throughout. 

If such solicitor is satisfied that the title is a safe one, 
he may so report to the registrar, and then, on the com- 
pletion of the purchase, the purchaser will be entered in 
the books as owner in fee simple (should it be required 
to convey the land into settlement, a suitable additional 
fee would meet all the needs of the case). 

I 
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By this means the difficulty mentioned at p. 67, bottom, 
is removed, and besides, the facilitating processes now used 
in private practice can be applied to first r^istrations 
(see pp. 66, 67, note). 

Will this process be safe? Bemembering that under 
our pure guarantee system the rights of prior owners are 
not affected, and that only the guarantee fund is jeopar- 
dised by irregularities, all we have to consider under this 
head is whether this process will produce more mistakes 
in the bulk than the present private conveyancing system ; 
or, in other words, will the purchasers who apply to the 
office have any less reason to name competent and respect- 
able solicitors to attend to their applications than they 
now have to employ competent and respectable solicitors 
under the present system ? If not, we know the extent 
of our liability. Bemembering that the purchaser thus 
applying for registration gets no guarantee for himself or 
for persons claiming " voluntarily " under him, and that 
when he sells he remains liable exactly as he does to a 
subsequent purchaser now, it is difficult to see what 
motive for caution in the choice of his solicitor would be 
absent from the mind of an applicant under the proposed 
procedure, which is present to the mind of a purchaser 
now. It is true that by a collusive sale, requiring the 
help of two fraudulent solicitors, a property held under a 
false title might be registered with a view to immediate 
mortgage, all the parties concerned (except the mortgagee) 
being either on the verge of ruin at the time, or prepared 
to abscond at a moment's notice. But these are the very 
combinations which would lead to loss under the present 
system, and whether they really constitute any appreci- 
able danger may be left to the consideration of persons of 
experience. It should also be remembered that in dealing 
with the registrar, matters would not be nearly so snug for 
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fraudulent practices as they are now with private pur- 
chasers. For the registrar would before long be in posses* 
don of a good deal of general information about titles 
(1881) pp. 147y 148), that would make him a dangerous 
person to trifle with — anybody who has looked over the 
titles of a large area will know this — and further it would 
never be certain that he might not have the real title 
under his notice at the very moment of the false applica- 
tion, or might have it independently brought in to him at 
any subsequent moment. 

In ordinary cases, the solicitor would be no more ready 
to subject his client to risk by reporting a title safe which 
was not so really, than he is now to accept a weak title 
direct. In short, this system may be made the subject of 



A Challenge. 

Thus. Let any case, real or imaginary, be stated in which 
loss would result to the fund under the above system, and 
I will undertake to show that the same loss, if not more, 
would probably result to a purchaser under the present 
system. (The object of showing that the course proposed 
is as safe as the present system, is to enable us to fix the 
minimum charge required for the guarantee fund on the 
basis of past and present experienee of purchasers.) 

Considerable variety of opinion may be entertained as 
to the precise instructions to be given to the solicitors. 
iEven if it were made a rule to guarantee only those titles 
which solicitors were prepared to be unconditionally 
responsible for, a very fair number of titles would no 
doubt be registered owing to the willingness of solicitors 
to oblige their clients, though at some nominal personal 

I 2 
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risk ; but a considerable number of titles which purchasers 
accept under conditions of sale with perfect ultimate safety 
would probably be excluded, or, at any rate, reserved for 
the registrar's special consideration, which would be very 
inconvenient. 

If the past experience of the office had not been ad- 
verse to drawing any distinctions, the following expedient^^ 
might be relied on : 

The purchaser to produce his contract for the registrar's 
inspection (for a small fee, say 5a.), and if it appeared to 
the registrar to offer a fair title, then the office might 
undertake to accept it if the examining solicitor would 
be responsible for its being in accordance with such 
contract 

Further, it might be a rulato accept titles which soli- 
citors reported safe, but were not ready to be responsible 
for, on the immediate payment of a substantial charge — 
say 51. per lOOOZ. — in addition to the ordinary guarantee 
arrangements. The distinction would not be in the ac- 
ceptance given, but only in the terms of giving it ; the 
guarantee would be just the s[ame as in the other cases, 
extra premium being paid for extra risk. The desire to 
save their clients this expense would operate as a strong 
motive on solicitors to accept responsibility in safe cases, 
and, if only the extra charge were made a fixed one, 
Australian experience shows that many landowners would 
be glad enough to accept the condition rather than lose 
the benefit. 

It is, however, most unlikely that under any circum- 
stances solicitors would recommend really unsafe titles, 
even under pressure from their clients, willing purchasers. 
It would be difficult to exceed the limits of risk covered 
by the present experience, which includes not only willing 
and eager, but positively reckless purchasers, and yet 
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nobody ever suffers unexpected loss. As already stated, I 
should be inclined to abandon all restrictions, and trust 
to purchasers and their solicitors ahsolviely ; relying on this 
double position, that the chances of deliberate fraud are 
so slight that in the average of cases they would not 
materially increase the fund's losses even if occasionally 
successful ; and that putting fraud on one side, it may be 
taken as certain that no property coming into the market 
and purchased by a private individual under conditions of 
sale, who risks his own money and employs his own 
solicitor, ever in fact involves those who deal with it in 
loss. 

In any case the results would begin to show themselves 
pretty soon, and if they were unfavourable it would be easy 
to fall back on the stricter rule, and sacrifice progress to 
safety. As has been shown in Chapter IV., if the guarantee 
fund is found too small at any time, it can easily be rein- 
forced by doubling the ofiSce fees on all dealings. 
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APPENDIX Yl, 

MAPS, DESCRIPTIONS, AND B0UNDABIE8. 

The notion of guaranteeing boundaries without notice 
to adjoining owners is again a new one^ and one which of 
course can only be entertained where the pure guarantee 
system is adopted. It is one of the great merits of the 
guarantee system that it renders this possible. It will 
save enormous expense and delay in first registrations (see 
the evidence collected in paragraphs 45-52 at pp. xxi.- 
xxiii. of the 1870 Beport) ; and what harm will result ? 
It will not hurt the neighbours ; it will not affect their 
rights, nor will any one know anything about it ; and for 
the fund, we need only have faith in our principle of being 
content with what purchasers now usually take, and we shall 
know the extent of our liability to purchasers of registered 
estates, and can provide for it. 

As this is rather untried ground, the following sugges- 
tions of detail may be usefully submitted. 

Suggested Details. 

The ofiSce should contain, for reference purposes only, a 
fairly good map * of the whole country, on which to colour 
in all land placed on the register. This will enable the 
registrar to detect some glaring errors, and to distinguish 
registered from unregistered land. 

This general map (as in Australia) would have nothing 

* Namely, the Ordnance map where completed on the suitable scale, and 
tithe and other maps where the Ordnance cannot be had. 
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whatever to do with the guarantee. That would be 
attached to exactly sudh reasonable descriptions of the 
property as the solicitors are satisfied with : by words 
where words are sufficient, and with the assistance of any 
map on any scale that the solicitor would ordinarily accept. 
By this means the supposed need of a fresh general survey 
would be obviated, and no special regulations about maps^ 
need be made by the office. Persons of experience will 
know well what a saving of expense and trouble will thus 
be eflfected* 

Safety, however, is more to be considered. A certain 
number of mistaken registrations will take place of course 
-^principally by including boundary walls, fences, hedges, 
ditches, streams or roads to which the applicant has no 
right, and bits of fields in the country where successful 
encroachments have been made, or boundaries have been 
adjusted without formal note being taken. What will 
ensue in these cases ? Will the losses exceed what we 
are prepared for, namely, purchasers' losses under the 
present practice ? 

Let us consider. When any application is made, the 
general map will be referred to, and the descriptions of 
adjoining registered estates (if any) will be collated with 
the description which it is proposed to register. Most 
(though not all) possible mistakes will thus be disclosed to 
the registrar's eye. When a possible mistake is detected, 
the registrar will find out by his records whether the 
original registered owner of the already registered estate 
(or persons claiming voluntarily under him) is still in 
possession. If he is, the office is not responsible on the 
guarantee, and can withdraw it as to the disputed part 
(this is often done in Australia), and notice will at once be 
sent to both parties to settle the matter between 
themselves. 
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If it be apprehended that in these cases the same amount of 
vexatious squabbling will arise as arose under Lord Weetbury's 
Act, it should be remtflnbered that in one important respect the 
conditions will be different. Under Lord Westbury's Act^ 
where registration was a one-sided aggressive proceeding, the 
applicant of course had to pay all the " reasonable " expenses of 
the objector. The latter therefore, having everything to lose 
and nothing to gain by being accommodating, naturally fought 
with great pertinacity. One instance at least is related (1870, 
Appendix, p. 58, answer 19) in which an industrious objector 
was rewarded by the applicant preferring to abandon a part of 
his property rather than go on with the unequal combat. 
Under the system now contemplated, however, both parties 
being on the same footing of rival applicants for the same 
benefit, will of course bear their own costs, and so the matter 
will ordinarily be resolved on the ** give and take " lines of the 
private practice where such disputes crop up. 

When the matter is settled, the description will be set 
right. Thus, in some cases at least, the office, owing to 
its faculty of seeing both sides of the hedge, will avoid 
having to pay compensations where ordinary purchasers, 
who can only see one side, are now liable to loss. 

But if the already registered land is no longer in the 
hands of the original regist^^ owner or his voluntary 
representatives, it will be too late for the registrar to with- 
draw his guarantee, and he will have to consider what is 
likely to be the most economical coarse under all the cir- 
cumstances. (Observe that, as the register is only a list 
of guarantees, the registrar is under no obligation to inform 
the opposite claimants of each other's claims unless he 
should think fit to do so.) The registrar will first make 
sure that ihe occupation of the land corresponds with the 
claim made. In many cases the difficulty will vanish at 
this point, (or people often keep old descriptions on their 
title deeds which have been abandoned in practice. Again, 
under the rule stated in Chapter III., 7 (pp. 59, 60), the 
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registrar will be able to attack the original delinquent under 
the implied covenant wherever he is available. For the 
rest, he will be in a position to exercise a very wide dis- 
cretion as to whether to refuse the new application, or to 
admit it, with all the necessary consequences of each 
course ; or, should he think fit, quietly to register the latter 
as well as the former claim, trusting to time and other 
circumstances to set the matter right: the retention of 
the statute of limitations (Chapter III., 6, d. 56) is most 
desirable on this account alone. Careful note would be 
taken of each matter, and the register would be rectified 
the moment the opportunity arose. 

If it be thought that applicants will throw in recklessly 
all their disputed and impossible boundaries in the hope 
of getting them guaranteed to subsequent purchasers, the 
remarks made in the previous Appendix will go to show 
that present experience may be fairly expectied to repeat 
itself in the matter of all deliberate action on the part of 
applicants. 

The frequent cases where descriptions are not incorrect, 
but are merely vague and inconclusive, will be matt^ of 
even less moment to the registry. For if a purchaser be 
content (as he often is) to have a description which is a 
mere name, and a guarantee which cannot be enforced in 
any detail, the loss, if any, is his own, and he is the best 
judge whether exactness is worth its cost. 
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APPENDIX VII. 

THE ^QISTBAES DUTIES IN RESPECT OF FIRST 

REGISTRATIONS— 

Will be the consideratioii of doubtful points reserved for 
his inspection occurring in otherwise safe titles, and the 
consideration orboundary di£Scultie& Such work as this, 
though difficult and responsible, has been successfully 
undertaken by the colonial officials, as shown by the fact 
that although they accept titles on easier terms than ordi- 
nary purchasers do, the losses of their assurance funds have 
been under one-seventieth of what the &amers of the various 
Acts expected they would be, and provided for; and if the 
registrar were to succeed in making the office a popular 
institution for the despatch of business, he would no doubt 
be supported by public opinion, even if he should err at 
first on the side of over-boldness. No injustice to unre- 
gistered owners would ensue, for their rights would not 
be affected, and a registered title is no more difficult to 
upset in a court of law than any other (see Australian 

> 

examples, p. 58), full compensation being at the same 
time made to the injured party. 

The registrar should, however, have full power to take 
any extra precautions that he may think expedient for 
the protection of the fund — by local inquiries, by public 
advertisement, &c. But with respect to these it must be 
distinctly laid down that they are to be undertaken for 
the benefit of the fund only, and at its sole expense, and 
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that they must never be allowed to interfere with the 
cheap and speedy despatch of all applications. 

To advertise under Lord Oairns's Act (sec. 12) is '' quite out 
of the question '' for a 300Z. purchase. '' The papers charge 
enormously for advertisements " (Mr. J. Higham, thirty years 
secretary of building societies~1878, Nos. 2958, 3029). '< The 
expense of advertisement averages about 42. in each case " (1870, 
p. 79). This latter was written of Lord V^estbuiy's Act, but 
it does not appear that the facilities a£Ebrded by Lord Oaims*s 
Act included any abatement of severity in this particularr^ 
Holt (p. 48) does not mention any. 
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APPENDIX Vm. 

REGISTRATION OF TITLE TO COPYHOLDS. 

Of course the registry will not supplant the manorial court, 
but it may very well render unnecessary the private in- 
vestigations of title and the common-law assurances which 
at present generally accompany customary surrenders and 
admittances. Perhaps this saving may be thought too 
trifling to be practically useful : if so the landowners will 
not use it, that is all; but there is surely no harm in 
giving them the chance of trying the experiment. 

The operation of registration on copyholds may be thus 
illustrated: following the general lines laid down in 
Appendix V., p. 113. 

Xy a purchaser of copyholds, applies for first registra- 
tion. His solicitor reports (1) that the vendor is duly 
admitted tenant on the court rolls, and (2) that the title 
is free from substantial risk. The registrar will then enter 
X as proprietor, leaving him to complete his title by 
obtaining admittance in the ordinary way. 

X wishes to sell. He sends his order to the registrar 
to effect the transfer. The only difference between this 
case and that of a transfer of freeholds will be that the 
registrar must be satisfied that X is now the duly admitted 
tenant ; that is to say, production and verification of X's 
copy of court roll will be required. The verification may 
be effected variously. The stewards of manors might be 
willing to send verifications direct to the registrar by post 
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for suitable fees : or local solicitors might be willing to 
act as official verifiers ; or the registrar might rely for this 
on the purchaser's solicitor's report. 

If this procedure be contrasted with the present proce- 
dure it will be seen to eflFect a considerable saving. The 
vendor will not require a solicitor at all. The purchaser 
will probably require one it is true, but his work will be 
reduced to a mere trifle — no title deeds, no ancient 
searches of court rolls, no assurance to prepare. 

After the registrar is satisfied that X has been duly 
admitted tenant he will enter the new purchaser's name 
as proprietor, and the new purchaser will be left to com- 
plete his title by admittance, as X was, and so on for 
ever. 

Further simplicity might be attained by allowing the 
registrar to acquire on fair terms the office of steward or 
deputy steward of a manor. Then the purchaser of copy- 
hold lands of the manor might entirely dispense with pro- 
fessional aid, as the registrar's entry of proprietorship 
would include admittance, and the full title would always 
be expressed on the certificate. 

Finally, the extinction of copyhold and customary 
tenures might be expedited through the registry. For if 
the registrar were empowered to buy manors, he could, as 
the stewardships fell in, take over the court rolls and in- 
corporate them in the general register, and at the same 
time issue terms of enfranchisement of an attractive kind ; 
for the enfranchisement would operate immediately, while 
the payments might take the form of special registration 
fees, spread over a number of future dealings, the option of 
removing lands from the register (p. 55) being suspended 
till the enfranchisement charges were paid. Payments 
such as these would be less irksome to the proprietors 
than the sum down, or annual rent charge, which must 
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now be paid for enfranchisements. The guarantee fund 
might very well be invested in these purchases. The 
purchase of mines and similar seigniorial rights would of 
course be avoided as much as possible, and when unavoid- 
able such property would be disposed of to the best 
advantage on the earliest opportunity. 

To discuss the question of copyholds fully would require 
more space than it is entitled to in such a work as the 
present, but I venture to put forward the above rather 
crude suggestions for what they are worth. 
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